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TO  THE  READER. 


More  than  twenty  years  have  elapsed 
since  the  Essay  now  submitted  to  the  public 
was  announced  by  Mr.  Butkr  in  one  of  his 
valuable  notes  to  the  octavo  edition  of  Coke 
on  Littleton.  At  that  time  one  half  only  of 
the  volume  had  been  written,  and  that  half 
was  in  an  imperfect  state. 

In  the  interval,  every  authority  which  has 
occurred  has  been  enlisted  into  the  service  of 
this  work.  Though  Merger  be  the  subject, 
yet,  in  substance,  the  volume  contains  a 
Treatise  on  Estates^  and  may  be  considered 
as  an  essential  part  of  the  undertaking  in 
which  the  author  is  engaged. 

Though  merger  be  in  itself  an  abstruse 
subject,  yet  any  person  may,  at  the  most 
early  period  of  his  studies,  safely  take  this 
volume  into  his  hands,  and  peruse  it,  as  an 
elementary  treatise,  and  as  the  means  of  add- 
ing to  the  stock  of  knowledge  to  be  acquired 
in  the  progress  of  his  studies.  Without  pur- 
suing this  mode  of  treating  the  subject,  the 
learning  of  merger,  though  highly  useful, 
would  not  have  been  interesting.    The  volume 
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iv  TO  THE  READER. 

now  contains  at  least  three  thousand  proposi- 
tions, on  subjects  of  every  day's  occurrence ; 
and  there  is  scarcely  a  passage  throughout 
the  work  which  will  not  be  found  useful  even 
in  the  earlier  part  of  the  student's  career. 

Although  some  errors  will  no  doubt  be 
discovered  in  this  work,  yet,  in  detailing  the 

language  of  reports  and  of  text  writers,  an 
attempt  has  been  made  to  caution  the  reader 

against  those  errors  into  which  he  might  be 
led,  by  positions  which  are  doubtful,  or  are 
supposed  to  be  over-ruled,  or  not  to  be  well- 
founded. 

This  is  a  very  important  part  of  an  ele^ 
mentary  work  ;  and  one  which  cannot  be  too 
generally  introduced  or  carefully  observed. 

Sould  the  reader  derive  as  much  benefit 
from  the  perusal,  as  the  author  has  in  the 
compilation,  of  this  volume,  the  end  which 
he  proposed  to  himself  will  have  been  fully 
attained. 

7,  LincolnU'Inn,  NeuhSquare. 
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PRACTICAL  TREATISE 


ON 


CONVEYANCING 


ON  SURRENDERS, 


INCLUDING 


MERGER. 


INTRODUCTION. 

THE  Surrender  of  Estates,  and  the  form  of 
the  instrument  of  surrender,  are  to  be  con-^ 
sidered. 

As  the  merger  of  the  estate  to  be  surren- 
dered, forms  a  circumstance  in  the  definition 
of  a  surrender,  the  law  of  merger  of  estates 
is,  of  consequence,  intimately  connected  with 
the  law  of  surrender  (a),  and  miist  precede 
the  examination  of  the  law  more  immediately 
belonging  to  the  learning  on  surrenders. 

Besides,  the  law  of  merger  is  in  itself  a 
curious  and  interesting  learning,  scattered  in 
the  books,  and  not  collected  with  scientific 
skill,  or  in  a  detailed  manner  in  any  work : 
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also,  as  this  subject  will  be  found  worthy  of 
notice,  in  proportion  as  it  is  thoroughly  under- 
stood, the  first  and  a  large  part  of  this  volume 
will  be  devoted  to  si  review  of  the  learning 
applicable  to  merger.  This  will  be  done  from 
the  fullest  conviction,  that  its  importance, 
illustrated  as  it  will  be  with  observations  lead- 
ing to  practical  conclusions,  will  engage  the 
attention,  and  invite  the  study  of  those  for 
whose  use  this  work  is  designed.  No  subject 
has  engaged  more  of  the  author's  attention 
for  the  last  twenty-five  years,  or  received  a 
greater  portion  of  his  research. 

To  the  conveyancer  in  particular  this  learn- 
ing is  of  high  importance.  The  security  and 
sometimes  the  foundation  of  a  title,  depends 
on  this  learning  ;  and  now,  since  the  practice 
of  procuring  an  assignment  of  outstanding 
terms,  to  protect  the  inheritance,  is  so  gene- 
rally adopted,  this  learning  frequently  decides 
the  inquiries  necessary  to  be  made  for  exist- 
ing incumbrances*  Sometimes  also  the  ad- 
vantage of  priority,  as  between  incum- 
brances (6),  will  be  lost  for  want  of  sufficient 
caution  in  the  application  of  this  head  of  the 
law.  That  titles  are  open  to  objections,  or 
free  from  them,  is  a  conclusion  frequently  to 
be  drawn,  on  a  review  and  consideration  of 
this  subject.  Gentlemen  engaged  in  the  other 
departments  of  the  profession,  have  some, 
though  perhaps  not  equal  occasion  to  be  in* 

(b)  Basket  v.  Strongy  2  Str.  689. 
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timately  acquainted  with  this  learning  (c). 
That  an  action  of  ejectment,  or  of  waste  (d), 
may  or  may  not  be  maintained ;  that  an  estate 
shall  be  considered  as  held  in  possession,  or 
in  reversion,  or  in  remainder  (e) ;  that  a  sub-^ 
sequent  mortgagee  for  a  valuable  considera- 
tion, and  without  notice  of  a  former  mortr 
gage,  shall  prevail  over  the  prior  mortgagee, 
by  obtaining  a  conveyance  of  a  legal  estate, 
anterior  in  point  of  time,  or  the  order  of  its 
limitation,  to  the  estate  vested  in  the  first, 
mortgagee ;  that  judgment  in  a  writ  of  dower, 
shall  be  with  a  cesser  of  execution,  during  a 
term  or  not ;  that  there  is  or  is  not  a  com- 
plete right  in  a  husband  to  curtesy,  or  in  a 
wife  to  dower ;  that  a  writ  of  right  may  or 
mlBiy  not  be  maintained ;  that  a  common  re- 
covery is  good  or  bad  ;  that  the  demandant's 
writ  may  be  abated  or  not;  that  a  joint- 
tenancy  is  or  is  not  severed ;  that  a  contin- 
gent remainder  is  or  is  not  destroyed,  or  does 
or  does  not  admit  of  destruction ;  that  pre- 
ference shall  be  given  to  the  heirs  on  the  part 
of  the  father,  or  of  the  mother ;  that  the  heir 
of  the  purchasing  ancestor,  or  the  heir  of  the 
person  last  seised,  shall  succeed  to  the  estate ; 
that  the  present  owner  deriving  his  title  partly 
under  an  intail,  and  partly  by  descent  of  the 
expectant  fee,  shall  hold  the  lands  charged 

(c)  Co.  Lit.  273  b.  338  b.         {e)    mihughhy  v.  Wilhugh" 
Com.  Dig.  Suit,  L.  2.  ty,  1  Term  Rep.  763.     1  Coll. 

(d)  \  Inst.  338  b*  Juridical  337. 
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with  the  debts  of  his  ancestor,  or  discharged 
from  the  same ;  that  a  tenancy  by  copy  of 
court  roll  has  ceased ;  that  a  conveyance  is 
operative,  are  conclusions  which  must  be 
drawn  in  a  great  variety  of  instances ;  and  it 
will  happen  more  frequently  than  is  generally 
supposed,  that  these  conclusions  cannot  be 
drawn  without  reference  to  the  law  on  the 
merger  of  estates.  That  these  and  other 
considerations  of  the  same  nature  arise  out 
of  this  learning,  will  appear  from  a  perusal 
of  this  essay.  The  necessity  then  of  study- 
ing a  head  of  law,  involving  so  many  import- 
ant considerations,  is  too  obvious  to  require 
a  recommendation  enforced  in  strong  terms. 
Perhaps,  it  may  be  advanced,  that  few  sub- 
jects are  more  deserving  of  investigation ;  and 
it  is  well  known,  that  few  have  received  a 
smaller  portion  of  attention.  Numerous,  and, 
in  many  instances,  refined  distinctions  arise 
out  of  the  law  relevant  to  this  subject.  Several 
points  <;onnected  with  this  learning,  still  re- 
main open  for  litigation ;  consequently,  they 
leave  room  for  doubt,  and  therefore  merit 
inquiry  and  examination.  On  this  occasion, 
as  in  the  attempts  already  made,  the  author 
will  be  content  to  propose  the  rules,  to  ex- 
hibit the  instances  to  which  they  apply,  and 
state  the  circumstances  under  which  distinc- 
tions arise,  on  the  one  hand  admitting,  and 
on  the  other  hand  excluding  the  application 
of  the  doctrine.      This  plan  is  sufficiently 


ON  MERGER.  5 

comprehensive  for  his  purpose.  It  will  enable 
him  to  adrert  to  the  cases,  furnishing  exam- 
ples of  the  distinctions ;  to  introduce  the  ex- 
ceptions, and  observe  on  the  points  still 
remaining  unsettled.  With  candid  and  liberal 
men,  the  difficulty  of  the  subject  to  be  ex- 
plored, only  by  means  of  intricate  and  un- 
beaten paths,  will  be  an  excuse  for  the  defects 
and  even  the  errors  they  shall  discover.  From 
those  most  distinguished  for  their  abilities 
and  their  knowledge,  and  those  revered 
judges  who  fill  the  most  eminent  stations  in 
the  profession,  he  knows,  by  experience,  that 
most  candor  and  liberality  are  to  be  expected. 
They  of  all  others  are  best  qualified  to  judge 
of  the  difficulty  of  writing  a  treatise  on  this 
subject. 
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CHAP    1. 
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On  the  Objects  and  Definitiofi  of  Merger. 

The  object  of  Merger  is  to  accelerate  the 
possession,  or  at  least  the  estate  in  which  the 
merger  takes  place.  This  observation  will 
disclose  the  reason  of  several  of  the  determi- 
nationsy  particularly  the  doctrine  of  the  mer- 
ger of  terms  in  each  other. 

A  definition  of  merger  (a)  is  not  easily 
given,  and  it  is  less  easy  to  present  the  reader 
with  an  accurate  and  summary  view  of  the 
circumstances  which  furnish  the  conclusion 
that  a  merger  has  taken  place  (b).  Sometimes 
merger  is  described  to  be  whenever  a  greater 
estate  and  a  less  coincide  and  meet  in  one 
and  the  same  person,  without  any  interme- 
diate estate,  whereby  the  less  is  immediately 
annihilated,  or  is  said  to  be  merged,  that  is^ 
sunk  or  drowned  in  the  greater  (c).  Nothing 
is  more  clear,  than  that  merger  is  an  act  of 

(a)  Webb  and  Rwtcl,  3  Term         (b)  HiUiaid  on  Shep.  Touch. 
Rep.  402.  341. 

(c)  2  Bl.  Com.  177. 
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law ;  and  it  appears  entitled  to  the  denomi- 
nation of  the  extinguishment  by  act  of  law 
of  one  estate  in  another  by  the  union  of  these 
two  estates.    To  consolidate  two  estates,  and 
confound  them  into  one  estate,  is  its  effect. 
The  estate  thus  blended,  will  give  the  precise 
time  of  enjoyment,  originally  limited  by  the 
more  remote  of  the  two  estates,  and  no  more. 
This  point  should  be  kept  steadily  in  view. 
It  is  alw£^ys  to  be  remembered  that  the  estate 
in  which  the  merger  takes  place  is  not(d) 
enlarged  by  the  accession  of  the  preceding 
estate.    After  the  merger,  the  only  subsisting 
estate  continues  precisely  of  the  same  quan- 
tity and  extent  of  ownership  as  it  was  before 
the  accession  of  the  estate  which  is  merged. 
An  analytical  inquiry  into  the  subject,  will 
prove  merger  to  be  an  act  of  law.     It  will 
also  prove  that  as  far  as  the  person  in  whom 
the  two  estates  unite  is  concerned,  it  extin- 
guishes one  estate,  and  attains  this  end  by 
confounding  the  time  of  the  prior  particular 
estate,  in  the  time  of  the  next  vested  estate. 
These  observations  show  that  the  union  of  the 
two  estates  enters  essentially  into  the  defini- 
tion of  merger,  and  is  necessary  to  the  ope- 
ration of  this  act  of  law.     Extinguishment  is 
a  consequence  of  the  application  of  the  doc- 
trine.   This  is  to  be  collected  as  a  clear  pro- 

(d)  Exception,  as  afterwards     in  which  there  is  union  without 
noticed^  and  as  except  in  cases     merger. 
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position,  from  the  circumstance  that  unless 
the  two  estates  unite  so  as  to  become  one, 
and  as  against  the  person  on  whose  tenancy 
this  act  of  law  lakes  place,  give  one  entire 
and  undivided  estate,  and  unless  the  former 
of  these  estates  be  extinguished,  or  at  least 
suspended  in .  the  more  remote  estate,  the 
prior  estate  is  not  effected  by  the  doctrine  of 
merger.  For  extinguishment^  in  other  words 
merger^  is  the  effect,  while  union  is  the  cause. 
In  Smith  and ;  Lord  Camelford  (e),  the  late 
chancellor  gave  a  very  accurate  description 
of  the  effect  of  merger,  in  observing  that  the 
estate  for  life  was  moulded  into  the  estate- 
tail.  In  an  ingenious  argument  on  the  case 
of  Webb  V.  Russell  (/),  Mr.  Serjeant  Shepherd 
stated  the  general  rule  of  law  to  be,  that 
"  where  a  term  and  reversion  expectant  on 
^^  that  term,  unite  in  the  same  person  by  a 
^  different  creation,  in  the  same  right,  the 
"  term  is  merged  in  and  extinguished  by  the 
"  reversion."  In  a  subsequent  part  of  this 
essay,  it  will  be  necessary  to  advert  to  two 
branches  of  this  definition ;  first  to  show  that 
the  different  creation  is  not  essential  to  mer- 
ger, and  secondly,  that  in  some  cases  there 
may  be  a  merger,  though  the  several  estates 
are  not  held  in  the  same  right. 


(e)  2  Yes.  Jun.  714.  Lit  182.    Saund.  387.    Salk. 

(/)  3  Term  Uep.  394.     See     326, 
also  Brooke  Exting.  pi.  50.  Co* 
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CHAP.  IL 


On  the  Difference  between  Merger ^  Smpen^ 
siony  Extinguishment^  Discontinuance,  and 
Remitter. 

To  render  the  principal  subject  more  intel- 
ligible, it  will  be  convenient  and  even  useful 
to  consider  the  difference  which  in  point  of 
law  exists  between  the  five  acts  of  law  deno- 
minated merger,  suspension,  extinguishment, 
discontinuance,  and  remitter. 

Merger  is  the  annihilation  of  one  estate  in 
another. 

Suspension  is  a  partial  extinguishment,  or 
extinguishment  for  a  time. 

Extinguishment  is  the  annihilation  of  a 
collateral  thing  or  subject,  in  the  subject  it- 
self out  of  which  it  is  derived.  A  rent  (a),  a 
common,  or  a  seignory,  may  be  extinguished. 
That  the  estate  in  the  rent,  common,  or  seig- 
nory, ceases,  is  the  consequence  of  the  extin- 
guishment of  the  subject  itself.    When  the 

(a)  2  Roll  Abr.  Surr.  C.    Com.  Dig.  Surr.  D. 
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subject  ceases,  the  estate  therein  must  also 
cease.  Under  the  doctrine  of  merger  the 
subject  may  continue  after  the  annihilation 
of  one  estate  in  another ;  for  notwithstanding 
the  annihilation  of  the  estate,  the  subject 
continues,  and  the  effect  of  the  merger  is 
duly  to  involve  the  time  of  one  estate  in  the 
time  of  another  estate,  or  at  the  utmost,  to 
accelerate  the  right  of  possession  under  the 
more  remote  estate.  Thus  suspension  and 
extinguishment,  correctly  taken,  are  appli- 
cable to  the  things  themselves,  rather  than  to 
the  estates  or  degrees  of  interest  therein. 

Discontinuance  is  the  cesser  of  a  seisin 
under  one  estate  and  the  acquisition  of  a 
seisin  under  a  new,  and  necessarily  a  wrong- 
ful title. 

It  is  the  cesser  of  seisin  under  one  estate, 
and  the  commencement  of  a  seisin  under  a 
new  title :  thus,  when  tenant  in  tail  discon- 
tinues the  estate-tail,  the  title  under  the 
estate-tail  is  suspended,  and  there  is  a  new 
estate  under  a  new  title,  gained  by  wrong. 
The  same  effect  is  produced,  though  the 
remedy  to  redress  the  injury  is  different, 
when  a  tenant  for  life  aliens  tortiously,  and 
by  that  means  puts  an  end  to  the  seisin 
under  which  he  was  tenant  for  life,  and  a 
new  seisin  depending  on  a  new  tide  is 
gained  (6). 

(b)  1  Inst  251,  b.  ChudkigKa  Case.    1  Rep    140.  Goodright 
V.  Forrestcry  1  Taunt.  578. 
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Remitter  is  the  act  of  law  which  puts  aa 
end  to  the  seisin  under  the  wrongful  and  new 
acquired  title,  and  restores  the  rightfiil  owner 
to  the  ancient  seisin  and  better  titie. 

Suspension  is  merely  for  a  time,  because 
the  party  whose  interest  is  to  be  suspended 
has  a  particular  estate ;  or  because  he  has  a 
defeasible  interest,  so  that  the  subject  itself, 
or  the  estate  therein  may  revive,  when  there 
shall  be  a  separation  of  these  interests,  which 
if  they  were  absolutely  united,  would  be  ex- 
tinguished.— Lord  Coke  (b)  has  accurately 
drawn  the  distinction,  with  the  exception  that 
he  hath  omitted  the  durability  of  title.  Ac- 
cording to  his  Lordship,  ^^  suspence  in  legal 
^^  understanding  is  taken  when  a  seigniory, 
*•  rent,  profit,  apprendre,  &c.  by  reason  of 
^  unity  of  possession,  of  the  seigniojy,  rent, 
f^  &c«  and  of  the  land  out  of  which  they  issue 
^^  are  not  in  esse  for  a  time,  et  tunc  dormunt^ 
^  but  may  be  revived  or  awaked ;  and  they 
^  are  said  to  be  extinguished  when  they  are 
*^  gone  for  ever,  et  tunc  moriuntur^  and  can 
^'  never  be  revived ;  that  is,  when  one  man 
*^  hath  as  high  and  perdurable  an  estate  in 
^^  the  one  as  in  the  other. 

Ferhaps,  the  doctrine  of  remitter  may  ap- 
pear to  have  some  connection  with  the  learn- 
ing on  merger.  An  attentive  examination  of 
the  two  subjects  will  prove  that  there  is  a 
wide  difference  in  the  mode  in  which  merger 

(^)  1  Inst.  313,  a. 
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and  remitter  severally  operate;   remitter  is 
the  same  in  effect,    as    to   rights  and  titksy 
which  merger  is  as  to  estates^  and  extinguish- 
ment is  of  things.    The  doctrine  of  remitter 
proceeds  on  the  ground  that  the  possession  is 
cast  on  an  innocent  person,  who  has  an  exist- 
ing title  to  the  possession,  or,  in  the  pithy 
language  of  the  law,  an  entry  congeable  (c),  or 
that  the  freehold  is  cast  on  a  person  who  has 
a  right  which    is  remediable,   and  who  has 
done  no  act  by  which  he  has  estopped  him- 
self to  insist  on  his  ancient  title ;  and  then, 
as  often  as  the  possession  where  the  entry  is 
lawful,  or  the  immediate  freehold,  when  the 
right  is  remediable,  devolves  to  that  person 
by  act  of  law,  or  is  vested  in  him  by  the  act 
of  the  parties,  without  his  concurrence  or  vo- 
luntary consent,  or  at  a  time  when  that  per- 
son (as  in  the  case  of  an  infant,  feme  covert, 
&c.)  is  under  an  incapacity  of  giving  assent 
to  any  act  which  would  be  prejudicial,  the  law 
does  of  itself  restore  the  party  to  that  estate 
to  which  he  had  a  subsisting  right  of  posses- 
sion at  the  time  when  he  entered,  or  a  subsist- 
ing right  of  action  at  the  time  when  the  freehold 
devolved  to  him.     By  these  means  the  law 
denies  that  the  estate  under  which  the  party 
in  one  case  entered  into  possession,  or  in  the 
other  case  became  seised  of  the  freehold  has 
any«  continuance.    So  that  remitter,  when  it 

(c)  Gilb.  Ten.  120,  or  ISO. 


ON  MERGER.  19 

operates,  universally  supplies  the  place  of  an 
entry,  when  an  entry  is  lawful ;  and  of  an  ac- 
tion, when  an  action  might  be  maintained ; 
and  it  redresses  the  injury  done,to  the  person, 
in  whom  the  right  resides;  by  putting  him 
into  possession,  or  obtaining  for  him  seisin  of 
the  freehold  under  his  rightful  title,  in  the 
same  manner,  and  to  the  same  extent,  as  he 
could  restore  himself  to  his  estate  by  means 
of  an  entry,  or  an  action.  This  restitution  of 
right  by  mere  operation  of  law,  is  given  in 
lieu  of  an  entry,  when  an  entry  is  lawful  and 
might  be  made ;  and  of  an  action  when  an 
action  might  be  maintained  ;  and  it  supplies 
the  place,  and  has  all  the  effects  of  such  en- 
try, or  according  to  the  circumstances,  of 
such  action.  It  is  given  upon  the  principles 
of  justice ;  on  the  ground  that  the  right  of 
entry  being  in  the  person  in  actual  possession, 
or  the  right  of  action  being  in  the  person 
who  has  seisin  of  the  freehold,  there  is  no 
one,  in  one  case,  upon  whom  he  can  enter, 
or  in  the  other  case,  against  whom  he  can 
bring  an  action ;  therefore  the  law  places  the 
party  precisely  in  that  situation  to  which  his 
entry  or  action,  grounded  on  his  former  title, 
would  have  restored  him  ;  and  to  the  intent, 
that  if  any  person  will  controvert  the  title  in 
an  action,  the  mere  rights  as  it  subsists  be- 
tween these  parties,  may  be  discussed  and 
decided/ 
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From  the  writings  of  Littleton  and  of  Lord 
Coke^  his  learned  commentator,  it  will  appear 
that  the  object  of  the  law  of  remitter  is  to 
restore  the  party  to  his  ancient  title.    Thus 
remitter  puts  an  end  to  a  defeasible  estate.    It 
seats  the  person  in  whom  the  right  resides,  in 
his  former  ownership,  giving  him  the  tenancy 
on  the  footing  of  that  ownership.     It  revives 
the  seisin  under  the  ancient  title,  in  favour  of 
the  person  in  whom  the  possession  or  the 
freehold  becomes  vested,  under  a  defeasible 
estate. — Merger,  on  the  contrary,  puts  an  end 
to  a  subsisting  estate,  though  held  by  a  good 
title,  and  it  accelerates  the  right  of  possession 
tinder  a  more  remote  estate,  residing  in  the 
same  person. 
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On  the  Origin  of  Merger^  and  the  Principles, 
on  which  this  Learning  is  to  be  ascribed. 

An  endeavour  to  refer  the  learning  of 
Merger  to  any  precise  principle  of  policy,  or 
of  reason,  and  to  support  it  with  certain  and 
exclusive  pretensions,  on  that  ground,  ap- 
pears to  be  a  vain  attempt.  The  subject 
does  not  admit  of  any  historical  deduction. 
No  conclusive  reason  can  be  assigned  for 
some  of  the  distinctions  advanced  on  this 
subject,  and  to  be  collected  from  books  of 
audiority.  In  all  probability,  this  learning 
results  from  the  rule  nemo  potest  esse  dominus 
et  tenens ;  or  from  the  inconsistency  in  allow- 
ing a  person  to  have  two  distinct  estates  in 
point  of  fact,  while  one  of  these  estates  does, 
at  least  in  legal  intendment,  include  the  time 
of  both  these  estates.  Whether  one  or  the 
other  is  the  governing  reason  is  equally  un- 
certain. Each  reason  is  open  to  some  ob- 
jections arising  from  the  application  of  the 
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docti*iue  to  particular  cases;  and  still  no 
reason  of  more  cogent  argument  can  be  ad- 
vanced. 

The  learned  Gilbert^  in  his  Treatise  on 
Tenures,  has  a  passage,  which  if  it  may  be 
understood  to  refer  to  the  learning  of  merger, 
accounts  for  that  learning  on  a  ground  which 
has  very  little  correspondence  with  the  second 
of  these  reasons.  It  has  more  connection 
with  the  reason  drawn  from  the  feudal  law, 
against  the  existence  of  tenancy  and  seignory 
of  the  same  land,  in  the  same  person.  His 
reasoning  is  therefore  referrible  lo  the  first 
reason,  or  ground.  He  accounts  for  this  con- 
clusion of  law  on  the  presumption  of  a  dis- 
claimer of  the  tenancy,  and  renunciation  of 
the  feud.  After  observing  that  if  tenant  for 
life  makes  a  feoffment,  or  levies  a  fine,  it  is 
palpably  contrary  to  his  oath  of  fidelity  to 
the  reversioner,  and  therefore  is  a  plain  re- 
nunciation of  the  feud ;  he  adds,  so  in  the 
case  of  the  remainder,  the  estate  for  life  is 
drowned,  therefore  the  estate  for  hfe  is  re- 
nounced, and  the  remainder  commences. 
There  is  at  least  a  large  portion  of  plausi- 
bility in  the  reasoning  thus  advanced.  How- 
ever, this  account  of  the  reason  of  merger 
is  not  altogether  satisfactory.  The  principle^ 
considered  as  proceeding  from  the  intention, 
of  the  parties,  or  as  depending  on  a  breach 
of  the  feudal  contract  by  the  tenant  for  life, 
is  not  by  any  means  free   from  objection*. 
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Allowing  the  conclusion  of  law  to  proceed 
from  intention,  and  to  be  founded  on  that 
basis,  then  the  act  of  taking  the  remainder, 
must  be  as  decisive  in  reference  to  the  estate 
of  tbe  tenant  for  life,  when  he  takes  a  tess 
estate,  as  when  he  takes  a  larger  one.  Rest- 
ing it  upon  default,  theu,  when  he  becomes 
the  owner  of  the  fee,  there  is  no  one  to  claim 
any  benefit  from  the  renunciation  of  the  feu- 
dal contract ;  and  by  taking  a  grant  of  a 
lesser  estate  in  remainder,  the  estate  of  free- 
hold wiU  not  merge,  although  the  acceptance 
of  a  present  lease  for  years  will  be  a  virtual 
surrender  of  a  lease  for  life  (a). 

Possibly  Gilbert  treats  of  the  renunciation 
of  the  feudal  contract,  as  a  disclaimer  of  the 
former  tenancy,  and  as  proof  Of  an  implied 
intention  to  become  the  owner  of  the  seign- 
ory,  or  to  establish  a  more  immediate  con- 
nection between  himself  and  his  lord^  and  his 
anxiet}^  will,  and  determination  to  be  the  te- 
nant of  an  estate  held  under  different  condi- 
tions. Even  these  reasons  do  not  place  the 
doctrine  on  a  ground  which  in  its  application 
to  all  cases  is  tenable. 

Sometimes,  it  has  been  said,  that  the  rea- 
son of  merger  and  extinguishment,  is  the 
admission  of  the  lessor's  power  to  indke  a  new 
lease.    This  reason  has  been  repeatedly  de-' 

*  »  (a)  Com.  Dig#  Sur, 

VOL.  HI.  '   C 


18  ON  MERGER. 

nied ;  and  it  has  been  insisted  that  mer- 
ger is  effected  merely  on  the  gromid  of 
the  accession  of  the  imniediate  reversion  to 
the  particular  estate.  Clearly  and  indis- 
putably^  the  accession  of  one  estate  to 
another,  or,  more  accurately  speaking,  the 
circiunstance  that  two  estates,  immediately 
expectant  on  each  other,  meet,  or  are 
united  in  the  same  person,  is  the  cause  of 
merger.  Still,  however,  the  reason  for 
which  merger  is  the  conclusion  of  law,  on 
this  accession  of  estate,  is  not  rendered  more 
obvious  by  this  deduction,  or  by  this  ad-* 
mission. 

The  cases  to  be  cited  in  the  progress  of 
this  essay,  will  also  prove  that  the  reason  q£ 
merger  has  sometimes  been  referred  to  the 
change  of  rpne^. 

Among  the  more  probable  grounds  on 
which  the  doctrine  of  merger  is  applied  to 
estates,  the  leading,  though  certainly  not  the 
only  circumstance,  is  that  the  time  of  one 
estate  also  comprises  the  time  of  the  other 
estate ;  and  that  it  would  be  absurd  for  the 
law  to  admit  that  the  same  person  had  two 
distinct  estates,  when  the  time  of  one  of  these 
estates  was,  in  construction  of  law,  equal  to 
and  involved  in  the  time  of  the  other  of  these 
estates- 
It  was  to  this  ground  that  the  doctrine 
of    merger    was    referred    in    Bracebridge's 
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case  (b).  The  line  of  reasoning  adopted  in 
that  case,  was  that  a  term  is  a  time  finite ; 
and  the  finite  of  necessity  ought  to  be  merged, 
and  confounded  in  the  infinite. 

Though  it  is  obvious  this  was  the  ori- 
gin of  the  law  on  merger,  yet  it  will  also 
be  discovered,  that  in  practice,  the  doctrine 
is  carried  far  beyond  its  principle.  When 
there  was  an  estate  for  life,  and  the  fee  also 
came  into  the  tenancy  of  the  same  person, 
it  was  highly  reasonable  for  all  the  purposes 
of  tenure,  actions,  &c.  that  the  law  should 
treat  that  person  as  seised  of  the  fee. 
But  when  it  was  determined  that  one  estate 
for  life,  should  be  absorbed  in  another  estate 
for  life,  the  law  concluded  that  to  be  certain 
which  is  only  possible.  It  assumed  it  to 
be  clear  that  the  estate  in  reversion  or  re- 
mainder would  continue  longer  than  the 
estate  in  possession.  And  when  the  law 
carried  the  rule  to  the  extent,  by  which  it 
operates  in  some  particular  cases,  to  the 
exclusion,  and  in  destruction,  of  contingent 
interests,  it  did  a  palpable  and  manifest 
injury  to  the  intention  of  the  parties,  with- 
out, apparently,  at  least,  advancing  any 
scheme  of  policy,  or  answering  any  end  of 
justice. 

And  it  may  be  offered,   as  a  conjecture, 
carrying  with  it  some  semblance  of  proba- 

(fi)  Plow. ,  Com,  Bud.  of  Law  and  Eq.  191.  Par.  4.  a. 
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bility,  that  merger  was  originally  intro-- 
duced  into  our  system  of  tenures  for  the 
purpose  of  deciding  on  the  right  between 
the  heirs  and  executors  of  a  deceased  tenant, 
who  was  the  owner  of  several  estates,  one  for 
years,  the  other  in  fee.  Under  these  cir- 
cumstances, a  preference  would,  beyond  all 
doubt,  be  given  to  the  heirs.  That  they 
should  be  preferred,  was  a  necessary  conse- 
quence of  the  dependant  state  of  the  termor 
on  the  freeholder  (c). 

On  a  question  of  title  between  mere 
freeholders,  and  the  owners  of  the  inherit- 
ance, the  system  of  tenures,  adopted  in  this 
country,  afforded  no  ground  for  dispute. 
The  estate  for  the  life  of  the  tenant,  al- 
though he  was  also  the  owner  of  the  in- 
heritance, must,  as  far  as  related  to  the 
estate  for  life,  unless  he  was  tenant  for  the 
life  of  another  person,  have  determined 
with  his  death.  Supposing  him  to  have  been 
tenant  for  the  life  of  another  person,  then 
the  practice  of  naming  the  heirs  to  be  spe- 
cial occupants  (d),  was  universal ;  or  at  least 
so  general,  that  the  instances  to  the  con- 
trary, are  extremdy  rare  and  merely  excep- 
tions. Indeed,  it  has  been  contended  that 
executors  were  incapable  of  a  freehold  in- 
terest by  the  common  law,   and  therefore 


(c)  See  Essay  on  the  Quan-         (d)    Campbell    v.    Sandy\ 
tity  ofEstates^  Ch.  Freehold.  Scholes  and  Lefroy,  289. 
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could  not  take  as  special  occupants^  even 
though  the  limitation  were  to  the  tenant  and 
his  executors  (e).  This  doctrine,  however, 
has  been  advanced  by  Lord  Redesdak  (/), 
while  Lord  Eldon  (g)  seems  to  have  adopted 
the  contrary  opinion. 

It  is  admitted  there  cannot  be  any  general 
occupancy  of  copyholds  (A),  or  of  rents  {i) ; 
but  the  lord,  in  the  one  case,  and  the  te- 
nant in  the  other  case,  shall  hold  discharged 
from  the  estate  for  life :  although  the  estate 
for  life  has  continuance  in  right,  so  as  to 
support  a  contingent  remainder  (k) :  and  it 
is  said  the  statute  for  continuing  the  estate  to 
the  executors,  where  there  is  no  special  oc- 
cupant, does  not  extend  to  rents  or  to  copy- 
holds, &c.  In  all  other  cases,  except  as  to 
rents  and  copyholds,  it  is  now  a  point  of  spe- 
culation, whether  executors  can  be  special  oc- 
cupants or  not,  since  in  all  cases  in  which  the 
heirs  are  not  named  as  special  occupants  (/)) 
the  executors  will  take  as  occupants  under 
the  statute  law. 

In  Roirs  (w)  Abridgment,  there  is  a  case 
of  a  lessee   for   life  leasing  to   the  lessor 

(e)  Scholes  and  Lefroy,  289.  186.    2  Bl.  Com.  260.    Right 

'  if)     Withers    v.    IViihen,  v.  Banxfen,  3  East,  276. 

Aiabl.  151.   Smartk  v.  Pcnhat-         (i)  Salter  v. ,  Ydv.  9. 

hWf  2  Lord  Rajm.  994.  {k)  Yelv.  0. 

(g)    Bipley  v.    fVaterworth,         (/)  29  Car.  2.  c.  3.  a.  12. 
7  Ves.  Jiin.  440.  (m)  Roll.  Abr.  497.   1.  35; 

.  (A)  Zouck  ▼.  JFarse,  7  East,  18  Edw.  3. 45. 
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having  the  reversion,  and  to  the  heirs  of 
his  body,  for  the  life  of  the  lessee ;  and  it  is 
stated,  and  very  correctly,  that  this  is  not 
a  surrender,  for  perhaps  there  may  be  an 
heir  of  the  body  who  will  not  be  the  heir 
general,  so  that  the  estates  are  divided.  It 
is  to  be  observed,  that  though  the  heirs  of 
the  body  are  named  as  special  occupants, 
no  intail  but  only  a  qtuid  intait  is  created, 
and  the  reversioner  is  the  owner  in  his  own 
right,  of  both  estates,  namely,  the  original 
reversion,  and  the  estate  granted  by  the 
underlease,  and  has  a  general  power  of 
alienation. 

The  reason  to  be  assigned  for  this  case  is, 
that  the  reversioner  is  merely  a  lessee,  and 
not  an  assignee;  since  from  the  particular 
manner  in  which  the  lease  is  penned,  the  ori-^ 
ginal  lessee  thus  making  the  under  lease,  has 
a  reversion  or  me$ne  estate,  to  take  effect  on 
a  failure  of  heirs  of  the  body  of  the  original 
lessor ;  for  as  the  limitation  is  to  the  heirs  of 
the  body,  the  grant  may  determine  by  a  fail- 
ure of  these  heirs,  in  the  life-time  of  the  ori- 
ginal lessee. 

Perhaps  the  rule  that  nemo  potest  esse 
dominus  et  tenens  does  not  clearly,  and  be- 
yond all  controversy,  furnish  a  principle  to 
which  the  learning  can  be  exclusively  re- 
ferred ;  yet  of  all  other  rules  none  affords 
principles  to  which  the  cases  on  merger  bear 
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a  neftrer  affinity.  This  will  be  abrious  tffaed 
it  is  considered  that  the  learning  on  sur- 
renders flows  immediately  from^  and  is  a  ne^ 
cessary  consequence  of  the  rule  that  ntmo 
potest  esse  domnus  et  tenensj  and  that  there 
is  not  any  thing  to  which  merger  bears  a 
nearer  resemblance^  either  in  circumstances  or 
in  eflfect,  than  a  surrender.  It  is  probable 
then  that  the  conclusion  of  law,  drawn  upon 
the  united  tenancy  of  the  two  estates,  k 
formed  on  the  ground^  that  by  this  union^ 
there  is  a  surrender  in  law  producing  the 
same  effect,  as  a  surrender  in  fact  would  hare 
done. 

In  Sheppard's  Timchstane  (m),  merger  is 
treated  as  a  surrender  in  law.  So  it  is  in 
Chief  Baron  Comyris  Digest ;  and  when  the 
immediate  efiect  of  a  conreyance  corresponds 
to  a  surrender^  the  instrument  must  be 
pleaded  as  a  surrender,  and  not  in  the  words 
in  which  the  intention  is  expressed.  In  short, 
there  is  not  any  case  m  which  merger  will  take 
placej  unless  the  right  of  making  and  accepting 
a  surrender  resides  in  the  several  persons  be- 
tween whom  the  transaction  which  causes  the 
determination  of  one  of  these  estates  takes 
place.  This  consideration  furnishes  strong 
and  tenable  grounds  for  an  opinion,  that  the 
doctrine  of  merger  is  founded  on  the  idea  of 
a  surrender  in  law,  corresponding  in  all  ma- 
Cm)  See  Ch.  on  Surr.  299.    Com.  Dig.  Surr.  N. 
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terial  circumstances  with  a  surrender  in  fact ; 
and  hence  the  observation  that  the  grant  enu^ 
reth  by  way  of  surrender  (w).  Merger  differs, 
however,  in  some  particulars  from  surrender ; 
at  least  the  analogy  does  not  hold  completely 
in  all  cases  (o).  A  grant  has  not  always  the 
effect  of  a  surrender,  even  when  the  grantee 
is  capable  of  receiving  a  surrender  from  the 
graqtor.  Thus  when  a  man  makes  a  lease 
for. life,  and  grants  the  reversion  to  two  in  fee, 
and  the  lessee  grants  his  estate  to  one  of  them, 
they  are  no  longer  joint-tenants  of  the  rever- 
sion (p),  for  there  is  an  execution  of  the 
estate,  in  other  words,  a  merger  for  one 
moiety,  and  in  the  other  moiety  an  estate 
for  life^  with  reversion  to  the  other  of  the 
joint-tenants ;  consequently  the  grant  does 
not  operate  as  a  surrender  as  to  either  moiety. 
It  operates  by  transferring  the  estate  for  life: 
and  the  merger  of  the  estate  for  life,  as  to  one 
moiety  of  the  land,  is  a  consequence  of  the 
imion  of  the  freehold  and  inheritance  as  to 
that  moiety  in  the  same  person.  In  the  other 
moiety  of  the  land  the  estate  for  life  has  con- 
tinuance. But  by  a  surrender  to  one  of  two 
joint  tenants,  the  estate  for  life  (9)  in  both 
moieties  would  have  been  completely  extin- 


(n)  Shep.  Touch.  Suit.  (q)  Perk.  8.   6l5.     1    Inst, 

(o)  Perk.  616.  s.  623.  192,  a.  Perk.  b.  80. 

Ip)  1  Inst.  183  a.  WUcot's 
Case,  2  Rep.  60. 
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guished,  and  both  jointrteDants  might  have 
tak^n  advantage  of  the  extinguishment;  there- 
fore, though  the  operation  of  merger  is,  in  its 
effect,  as  a  surrender,  yet  in  the  mode  of  its 
operation,  merger  may  be  distinguished  from 
a  surrender.  The  object  and  effect  of  a  sur- 
render are  to  extinguish  the  estate,  and  the 
surrender  is  the  identical  (r)  and  immediate 
cause  of  the  extinguishment;  while  merger 
is  merely  the  consequence  of  a  rule  of  law ; 
and  the  estate  must  be  transferred,  and 
therefore  have  some  continuance  in  the 
grantee,  for  an  instant  at  least,  before  the 
union  will  be  complete,  and  the  rule  of  law 
be  applicable. 

From  these  cases  the  reader  will  collect  the 
different  operations  of  a  grant  and  surrender, 
and  the  dilQferent  uses  to  which  they  are  to  be 
applied. 

.  To  the  operation  of  a  surrender,  in  fact, 
it  is  also  requisite  that  the  tenant  of  the  par- 
bcular  estate  should  relinquish  that  estate,  in 
favour  of  the  tenant  of  the  next  vested  estate 
in  remainder  or  reversion  (r).  On  the  other 
hand,  the  doctrine  of  merger  is  confined  to 
the  cases  (s)  in  which  the  tenant  of  the  eistate 
in  reversion  or  remainder,  grants  that  estate 
to  the  tenant  of  the  particular  estate,  and  to 
those  instances  in  which  the  particular  tenant 
grants  his  estate,  to  the  tenant  in  reversion  or 

(r)  I  Inst.  338,  b.  («)  Perk.  A.  610. 
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remainder,  before  he  is  capable  of  a  Bur« 
render,  as  in  the  instance  of  an  interposed 
estate. 

The  rule  netno  potest  esse  daminus  et  tenens^ 
admits  of  similar  distinctions,  as' between  the 
tenant  and  the  lord  of  the  seignory. 

Therefore,  if  the  tenant  purchase  the  seig^ 
fiorj,  instead  of  giving  up  the  tenancy  to  the 
lord,  there  will  bean  extinguishment;  with  this 
difference,  if  he  purchase  the  seignory  as  part 
of  an  entire  thing  which  has  continuance,  for 
example,  a  manor  or  lordship,  the  tenancy 
will  be  extinguished  (f) ;  while  on  a  pur- 
chase of  the  seignory  of  the  particular  lajids, 
the  seignory,  and  not  the  tenancy  will  be 
extinguished.  This  is  material  for  the  pur- 
pose of  ascertaining  the  ancestor,  or  stock, 
from  whom  the  right  of  succession,  in  a  course 
of  descent,  is  to  be  derived.  For  if  a  man 
seised  ej?  parte  matema  purchase  the  seig- 
nory of  particular  lands  belonging  to  him,  the 
seignory  will  be  extinguished  in  favor  of  the 
heirs  to  the  estate  in  the  land.  The  effect  of 
the  purchase  is  to  discharge  the  tenant  from 
the  services  arising  from  the  sdgnory ,  and  the 
services  will  be  extinguished  in  the  land  which 
is  the  principal,  while  the  services  are  acces^ 
sary :  and  no  alteration  will  be  made  in  the 
course  of  descent  of  the  estate  of  the  land. 
But  under  a  purchase  of  the  manor  or  lord* 

(t)  See  Sav.  21. 
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shipt  from  which  the  seignory  arises,  the 
land  will  become  part  of  the  demesne  of  the 
manor  or  lordship.  The  teimncy,  and  not 
theseignoryor  lordship,  will  be  extinguished ; 
and  in  this  case  the  seignory  or  lordship  is 
the  principal,  and  the  tenancy  the  accessary. 
The  descent  must  therefore  be  deduced  from 
the  purchaser  of  the  seignory,  and  not  from 
the  purchaser  of  the  tenancy  (ti). 

On  principles  very  similar  to  those  under 
discussion,  it  is  settled  (i*),  that  when  the 
same  person  has  the  kgal  estate  in  fee,  and  is 
also  intitled  to  the  trust  or  beneficial  owner- 
ship of  that  estate,  the  trust  will  be  extinct 
in  the  legal  ownership  {y).  By  this  operation 
the  person  who  is  heir  to  the  legal  estate  will 
be  intitled  to  the  beneficial  ownership,  in  ex^ 
elusion  of  the  heir  on  whom  the  equitable 
estate,  if  it  had  continued  distinct,  would  have 
descended.  This  doctrine  proceeds  on  the 
ground,  partly  that  a  man  cannot  be  a  trus* 
tee  for  himself,  and  partly  that  as  between 
heirs,  claiming  under  a  descent  from  the 
same  ancestor,  there  is  not  any  equity :  and 
that  the  legal  and  equitable  rights  have  been 
blended  in  the  same  ancestor,  llie  heir  in* 
heritable  to  the  trust,  under  the  course  in 
which  the  same  would  have  devolved,  has  no 

(tf)  Hoe  T,  Weggf  6  T*  Rep.        (y)      Goodright    v.    IFelU 
710.'  Dougl.  772.     Selbj/ r.  Jlston 

{»)  Watk.  on  Descenti.  3  Ves.  Jon.  339. 
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equity  available  against  the  heir  of  the  legal 

estate. 

In  no  instance^  however,  can  the  legal  estate 

merge  in  the  equitable  ownership  \  but  under 
the  doctrine  of  attendant  terms ^  the  ownership 
of  the  equitable  interest,  will  give  a  claim 
to  the  protection  (2;),  and  consequently  to 
the  benefit  of  the  legal  estate.  The  learn- 
ing of  merger  had  some  influence  in  the 
establishment  of  the  rule.  For  a  term  will 
not  become  attendant  by  construction  of 
law  (a),  unless  the  term,  if  of  the  legal  estate, 
would  have  merged  in  the  inheritance.  But 
it  may  become  attendant  by  express  declara- 
tion (6) ;  and  after  a  term  is  once  attendant, 
then  every  person  who  has  any  interest,  how- 
ever minute,  in  the  equitable  ownership,  is 
intitled  to  a  commensurate  interest  in  the  le- 
gal estate ;  and  the  legal  and  equitable  titles 
are  united,  although  the  term  and  the  inheri- 
tance remain  distinct. 

To  the  same  principles  as  those  respecting 
seignory  and  tenancy  (c)  may  be  referred  the 
merger  of  estates  in  fee,  of  the  copyhold 
tenure,  in  a  particular  estate  of  the  freehold 
tenure.     It  is  the  tenancy  rather  than  the 

{z)    JFhitckurch    ▼.     WUt-         (c)   Ckahner  v.  MurhaU,  2 

dlvrcA,  2  P.  Will.  236.  Ves.    Jun.    524.      PkUips  v. 

ifl)  Scotty.FcfAoulet,lBTo.  Brydgts,    3   Ves.  jun.    128. 

Ch.  Cas.  69.  Dumi  v«  Green^  3  P.  W.  9. 

(h)  Ibid. 
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es^tate,  which  is  extinguished^  (ste  p.  540.) 
Therefore,  cases  appUcable  to  copyholds  do 
not  fall  strictly  under  the  doctrine  of  the,  law 
on  merger ;  and  yet,  a  treatise  on  merger 
passing  ov»  this  subject  in  silence,  would  as 
to  copyhold  lands  be  imperfect.  It  has  even 
been  determined  (df),  that  by  the  accession  of 
the  legal  estate  in  fee,  to  a  tenancy  in  tail  of 
the  trust,  the  equitable  intail  will  be  merged 
in  the  legal  estate ;  and  the  remainders  ex- 
pectant on  the  estate  tail  be  defeated.  And 
it  has  frequently  been  decided,  that  by  the 
accession  of  the  freehold  tenure,  to  the  tenure 
by  copy  of  court  roll,  the  tenancy  by  copy 
will  be  extinct  when  the  degree  of  ownership 
in  the  different  tenures,  is  commensurate ;  and 
be  suspended,  when  there  is  not  the  same 
degree  of  ownership  under  each  tenure ;  and 
an  estate-tail  in  the  copyhold  will  be  effecr 
tually  barred  by  the  union  of  the  tenancies. 
So  if  the  lord  of  the  seignory  purchase  a  te- 
nancy, the  tenancy  will  be  extinct,  and  go 
inclusively  with  the  manor  (e).  The  conse- 
quence is,  that  the  purchased  lands  will  pass 
by  the  will  of  the  owner,  as  part  of  the  manor, 
though  the  will  by  which  the  manor  is  devised, 
is  made  before  the  purchase.    The  same  point 


(rf)  Dunn  V.  Greeny  3  P.  W.    Graymej    1    Watk.    Copyhold. 
0.  PhiUpi  V.  Bfydgetf  3  Ves.    79,  edit.  3. 
jun.  128.    Chaloner  v.  MurhaUy        (e)  Bunker  y.  Cooke^  11  Mod. 
2  Ves.  jun.  524.    Grayme  v.     129.  6  T.  Rep.  708.    Roe  v. 

Wegg  and  others ^  6  Rep.  708. 
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applies  to  the  purchase  of  a  tenandy ;  also  to 
the  devise  of  a  manor,  and  the  subsequent 
eseheat  of  a  tenancy  in  the  manor  (e).  For 
though  it  be  a  rule  that  lands  purchased  after 
the  publication  of  a  will,  will  not  pass  by 
that  will,  without  a  republicatioD,  yet  lands 
which  become  part  of  the  manor  by  an  es* 
cheats  or  by  purchase  after  the  publication  of 
a  will,  will  pass  as  part  of  the  manor.  In  fact, 
the  manor  comprises  the  tenancy ;  the  pos-* 
session  comes  in  the  place  of  the  sdgnory, 
and  the  land  becomes  parcel  of  the  manor. 
The  scignory,  when  purchased  by  the  tenant, 
is  extinguished^  and  has  no  distinct  existence, 
and  being  once  extinguished,  there  is  an  end 
to  all  further  deduction  of  title  to  the  same, 
as  a  distinct  inheritance,  although  the  con* 
vcyancer  must  investigate  the  title  up  to  the 
point  of  union.  Following  the  same  analogy, 
there  will  on  the  purchase  (/)  by  a  lord  of  a 
manor  of  a  copyhold  tenement,  be  an  extin* 
guishment  of  the  copyhold  tenure,  although 
the  demisable  quality  may  remain.  But 
if  a  tenant  should  make  his  will,  and  after- 
wards purchase  the  manor  and  not  merely  the 
seignory  of  his  particular  tenement,  his  will 
would,  it  should  seem,  be  revoked. 

There  are  other  instances  of  surrenders  in 

> 

(e)  Doe  ▼.  Potty  Dougl.  709.  (/)  Doe  v.  Pott,  Dougl.  709. 
St,  Paul  V.  Viscount  Dudley  and  Roe  y.  Wegg,  6  T.  Rep,  708. 
Ward^  15  Ves.  167.  St.  Paul  v.  Lord  Dudley  and 

Wardf  15  Ves.  jun.  167. 
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law  which  have  no  Gonnectaon  with  the  learn-i^ 
ing  on  merger.  They  dq)end  on  their  pard^* 
cular  circumstances,  affording  the  conclusion 
that  the  particular  estate  is  determined,  be^ 
cause  the  conveyance  cannot  operate  with  full 
effect  under  any  other  arrangement.  Thus,  in 
Lancariel  v.  AJkr  (g\  a  father  enfeoffed  his 
SOD  to  the  use  of  the  father  for  life,  remainder 
to  the  son  in  fee,  and  afterwards  the  father 
and  son,  on  a  communication  that  the  father 
should  have  back  the  land  in  fee,  came  toge* 
ther  to  the  land,  and  while  upon  the  land, 
the  son,  by  parol,  without  any  deed^  delivered 
seisin  of  the  land  to  the  father  habendum  to 
him  and  his  heirs,  &c.  and  the  question  on 
this  feoffment  was,  whether  it  was  a  good 
feoffment,  or  not?  And  by  the  opinion  of 
the  court  it  was  a  good  feoffment;  for  in 
law,  this  acceptance  of  livery  implied  two 
effects,  Ist,  a  surrender,  and  afterwards  a 
feoffment;  as  the  surrender  to  the  grantee 
of  a  reversion  amounts  to  an  attornment 
and  surrender.  Without  this  construc- 
tion the  feoffment  would  have  been  in- 
operative, it  would  have  had  no  effect  what- 
ever. The  feoffor  had  a  remainder  in  fee, 
expectant  on  an  estate  of  freehold,  and  this 
estate  would  not  enable  him  to  convey  merely 
by  livery  without  deedj  while  the  estate  of 
freehold  continued.    To  give  effect  to  the 

(g)  JDyer,  358,  a.  2  R.  Ab.  495.    Perk.  205.    Also  TreporO 
Cwt^  6  Rep.  14. 
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traosactioQ  between  the  parties,  the  law  drew 
the  conclusioQ,  that  the  tenant  for  life  did^ 
bj  accepting  the  feoffment  of  a  remainder 
man,  renounce  his  estate,  and  that  this  renun- 
ciation was  a  suiTender  in  law,  enabling  the 
remainder  man,  by  the  supposed  priority  of 
consent  to  the  feoffment,  before  it  was  com- 
plete, to  make  an  effectual  conveyance  in 
that  particular  mode.  A  conveyance  or  grant 
b9/  the  son  to  the  father,  of  the  land,  for  the 
estate  which  the  son  held  in  remainder,  would 
have  given  occasion  for  the  operation  of  the 
doctrine  of  merger.  But  the  construction 
received  by  these  particular  cases  is  made 
only  from  necessity,  that  the  transaction  may 
have  effect  in  one  mode,  since  it  cannot  have 
effect  in  any  other  mode :  and  therefore,  in 
Treport's  case  (h)  it  was  held  that  if  lessee  for 
life  and  the  owner  of  the  remainder  or  rever* 
sion  in  fee,  make  a  feofiment  by  deed,  each 
givethhis  estate;  namely,  lessee  for  life  his 
estate  by  livery,  and  the  fee-simple  doth 
move  or  pass  from  him  in  remainder  or  rever- 
sion ;  but  the  court  admitted  that  if  it  were 
by  word^  then  it  should  be  the  feoffment  of 
him  in  remainder  or  reversion,  and  the  sur- 
render  of  lessee  for  life  :  for  otherzme  nothing 
should  pass  by  xeords.  In  modern  times  it  will 
be  necessary  to  advert  to  the  statute  of  frauds 


(A)  Treporfs  case,  6  Rep.  14.     phens  v.  Brctridge^  1  Lev.  36. 
Hretbm's  case,  I  Rep.  76.    Ste*     Raym.  36. 
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and  perjuries  (2),  as  denying  effect  to  some 
surrenders  at  least  unless  they  be  by  writing. 

But  as  that  statute  does  not,  in  construe* 
lion,  extend  to  surrenders  by  operation  of 
law,  the  statute  seems  to  leave  the  common 
law  on  this  point,  in  full  operation  {k);  but 
the  point  is  not  free  from  doubt. 

In  Treporfs  case,  it  was  also  said  by  Top- 
ham^  Chief  Justice,  that  if  a  tenant  for  life 
and  he  in  reversion  make  a  gift  in  tail  render- 
ing rent,  the  Usiee  shall  have  the  rent  during 
his  life ;  for  the  making  of  a  greater  estate, 
is  not  any  forfeiture,  because  he  joineth  with 
him  in  reversion.  And  that  if  tenant  for  life 
and  he  in  reversion  had  made  a  feoffment  by 
deed  at  the  common  law,  the  feoffee  should 
hold  of  the  lessee  during  life.  Bredon's  case 
proves  this  proposition ;  for  in  Bredon's  case 
(/)  it  was  agreed  that  if  a  tenant  for  life  and 
the  person  who  has  the  first  remainder  in  tail, 
make  a  feoffment  by  deedj  this  is  no  discon- 
tinuance, or  devesting  of  a  more  remote  re- 
mainder ;  for  each  giveth  that  which  he  may 
lawfully  give ;  and  aldiough  he  in  the  first 
remainder  die  without  issue,  the  feoffee  shall 
enjoy  the  land  during  the  life  of  the  tenant  for 
Ufe. 

(i)  29  Car.  2,  c,  3.  (/)  1  Rep.  76.  2  Saund.  386. 

ifc)  Magennisy,  MaccuUough^     Com*  Dig.  Estates,  P.  15.    1 
Gilb.  £q.  Rep.  236.  Lev.  36. 

VOL.  III.  J> 
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In  Bredcn's  case,  tenant  for  life  of  land, 
the  remainder  in  tail  with  remainder  over  in 
tail  joined  with  the  first  remainder-man  in 
levying  a  fine,  sur  conuzance  de  droit  came 
ceoy  &c.  to  another  in  fee  ;  rendering  a  rent- 
charge  of  forty  pounds  to  the  tenant  for  life, 
and  the  first  tenant  in  tail  died  without  issue 
in  the  life-time  of  the  tenant  for  life.  The 
second  tenant  in  tail  entered  as  for  a  for- 
feiture. The  tenant  for  life  distrained  for  the 
rent-charge,  and  the  principal  point  agreed 
on  and  determined,  by  all  the  judges  of  the 
Common  Pleas,  was,  that  the  fine  levied  by 
tenant  for  life,  and  by  him  in  the  first  re- 
mainder was  no  discontinuance;  but  that 
each  of  them  gave  only  that  which  he  might 
lawfully  give,  viz.  the  tenant  for  life  gave  his 
estate,  and  he  in  remainder  a  fee-simple  de- 
terminable ;  and  judgment  was  given  in  favor 
of  the  tenant  for  life,  who  had  a  return  of 
the  cattle  distrained,  afler  they  had  been 
replevied,  on  the  ground  that  there  was  not 
any  forfeiture,  and  that  the  rent,  and  of  "con- 
sequence the  title  or  seisin,  under  the  tenancy 
for  life,  continued  after  the  death  of  the 
tenant  in  tail  without  issue. 

From  these  cases,  conclusions  proving  the 
continuance  of  the  estate  for  life  as  not 
merged  in  the  remainder,  will  be  drawn  in 
a  more  full  and  detailed  manner  in  a  subse- 
quent part  of  this  treatise.    These  cases  will 
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be  cited»  to  shew  that  there  are  instances, 
ill  which  there  will  not  be  any  merger,. not-* 
withstanding  there  be  an  union  of  two 
estates  in  the  tenancy  of  the  same  person, 
under  the  circumstances,  that  several  owners 
join  in  conveying  their  estates  by  one  entire 
limitation. 

In  this  place,  it  will  be  sufficient  to  ob- 
serve, that  according  to  the  opinions  ex- 
pressed in  Treporfs  case,  and  the  resolution 
in  Bredofis  casef,  the  estate  for  life  is  annihi- 
lated only  for  the  purpose  of  giving  complete 
effect  to  the  intention  of  the  parties;  and 
that  it  continues,  in  point  of  tenure,  as  well 
as  of  title,  as  often  as  tiie  continuance  of  that 
estate  is  compatible  with  the  form  and  effi« 
cacy  of  the  assurance,  to  pass  the  remainder 
or  reversion  as  a  remainder  or  reversion  ; 
while  a  surrender  would  extinguish  the  estate 
or  seisin  for  all  the  purposes  of  future  enjoy- 
ment. 

By  the  rules  of  law,  a  remainder  or  rever- 
sion •  cannot  pass  (m)  without  deed  ;  conse- 
quently when  a  feoffment  is  made  without  an 
accompanying  deed,  a  remainder  or  rever- 
sion cannot  pass  as  a  remi^inder  or  reversion  ; 
and  provided  the  estate  for  life  be  treated  as 
a  continuing  estate,  the  remainder  or  rever- 

(m)  Or  even  be  formally  and  in  point  of  fact   surrendered, 
1  Instit.  338,  a. 
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sion  cannot  pass  by  the  livery,  because  the 
livery  is  necessarily  the  act  of  the  person  in 
possession.  It  will  follow,  that  when  tenant 
for  life,  and  tenant  of  a  remainder  or.reversion 
join  in  a  feoffment  without  deed,  the  estate 
of  the  person  in  remainder  or  reversion  will 
not  be  transferred,  unless  it  can  by  some 
construction,  be  held  to  pass  from  that  per- 
son by  the  livery.  But  when  the  feoffment  is 
accompanied  by  a  deed^  purporting  to  be  a 
grant  from  the  tenant  for  life,  and  from  the 
person  in  remainder  or  reversion,  then  livery 
is  requisite,  only  for  the  purpose  of  passing 
the  freehold,  being  the  estate  of  the  tenant 
for  life,  and  the  remainder  or  reversion  will 
be  effectually  conveyed  by  the  deed.  No 
reason  exists,  under  these  circumstances,  for 
any  aid  from  rules  of  construction*  The 
conveyance  may  operate  in  the  mode  and  form 
of  the  instrument,  and  consistently  with  the 
intention  of  the  parties,  and  therefore  the 
estate  for  life,  and  the  estate  in  remainder 
or  reversion,  will  pass  from  the  respective 
owners  of  these  estates. 
.  But  when  the  feoffment  is  without  deed^ 
then  the  only  mode  by  which  effect  can  be 
givai  to  the  intention  of  passing  the  estate 
in  remainder  or  reversion,  is,  by  implying 
a  surrender  from  the  tenant  for  life  to  the  te- 
nant in  remainder  or  reversion,  and  by  that 
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tneans  placing  the  tenant  in  remainder  or  re- 
version in  the  situation,  and  conferring  on 
him  the  power,  of  making  a  feoflTraent ;  and, 
mider  these  circumstances,  the  livery  operates 
in  the  nature  of  an  estoppel. 

Another  difficulty  attending  the  consider- 
ation of  the  learning  on  merger,  is,  that  the 
learning  is,  as  already  hinted,  involved  in 
great  intricacy  and  confusion.  Some  of  the 
cases  are  at  variance;  and  in  several  in- 
stances they  are  totally  irreconcilable.  In 
other  instances  the  opinion  of  the  court  is 
stated  in  very  indefinite  terms ;  so  as  to  leave 
the  point  of  the  determination  in  great  un- 
certainty; and  a  large  portion  of  the  learning 
rests  merely  on  opinions,  without  any  deter- 
minations. 

In  addition  to  these  difficulties,  the  most 
extensive  abridgments  and  best- written  trea- 
tises afford,  in  a  collected  state,  a  small  por- 
tion only  of  information  on  the  subject :  and 
that  information  is  rather  jejune  and  unsa- 
tisfactory, than  of  any  real  assistance  ;  and, 
with  the  exception  of  the  head  in  Viner's 
Abridgment,  the  cases  or  points  relevant  to 
merger  are  to  be  found  only  in  parts  of  dif- 
ferent books. 

To  some  of  these  remarks,  the  labors  of 
Chief  Baron  Gilbert^  under  the  title  Leases^ 
in  Bacons  Abridgment,  and  of  Mr.  Feame^ 
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in  his  Essay  on  Contingent  Remainders,  are 
exceptions.  The  distinctions  they  haire  taken, 
.as  far  as  they  relate  to  the  points  to  which 
the  distinctions  are  applied,  fully  solve  the 
difficulties  arising  out  of  the  determinations 
on  which  they  have  commented. 
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CHAP.  IV. 


A  general  OtitUne  of  the   Operation  of 

Merger. 

Merger  is  sometimes  absolute,  sometimes 
conditional  (a).  Generally  speaking  it  is  ab- 
solute. In  some  cases,  however,  it  is  only 
conditional.  As  against  one  person  the  estate 
may  be  merged,  while  as  against  another 
person,  it  may  have  continuance  in  point  of 
title.  This  happens  as  often  as  some  third 
person  has  a  continuing  interest  under  the 
lesser  estate ;  but  it  should  seem  that  when 
one  particular  estate,  as  an  estate  for  years, 
merges  in  another  particular  estate,  as  in  an 
estate  for  life,  or  in  an  estate  tail,  then  in  the 
first  instance,  the  persons  in  remainder  or 
reversion,  and  in  the  second  instance  the 
issue  in  tail,  and  those  in  remainder  or  rever- 
sion, cannot  avoid  the  merger:  for  though 
the  merger  may  be  prejudicial  to  them,  by 
extinguishing  a  right  or  remedy  for  a  rent, 

(a)  1  Jnst.  2S8,  a.  b. 
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&c.  reserved  on  the  estate  which  is  merged, 
yet  unless  there  he  frauds  the  merger  will 
remain  in  force.  The  ownership,  though 
temporary  and  limited,  qualifies  and  entitles 
the  particular  tenant  to  make,  and  the  rever- 
sioner, &c.  to  receive,  such  surrender:  at 
least  such  is  the  understanding  in  practice. 
And  that  opinion  naturally  flows  from  our 
code  of  tenures ;  and  it  is  part  of  the  same 
system  that  a  tenant  for  life  may  as  the  te- 
nant in  a  writ  of  right  lose  the  fee-simple  to 
the  demandant.  But  merger  cannot  accejie- 
rate  a  burthen,  1  Inst.  338,  b,  as  a  right  to 
a  rent,  before  it  would  otherwise  be  payable. 
This  act  of  law  may,  however,  accelerate  a 
remedy,  or  may  remove  an  impediment  as  in 
actions  of  waste,  &c.     1  Inst.  338,  b. 

The  general  operation  of  merger  is  to  in- 
volve and  confound  one  estate  in  the  time  of 
the  estate  next  in  order  of  time,  and  which 
in  its  extent  is  as  large  as  the  estate  to  be 
merged. 

•  A  larger  estate  is,  of  course,  compre- 
hended under  these  terms.  Sometimes  the 
doctrine  proceeds  further,  and,  disregard- 
ing a  contingent  interest,  interposed  between 
two  estates,  it  forms  an  union  of  these  two 
estates,  in  exclusion,  and  in  absolute  destruc- 
tion of  the  contingent  interest.  In  some  in- 
stances, the  union  is  positive  and  absolute, 
and  the  estates  become  inseparable. 
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In  other  instances  it  is  conditional  only  (b) ; 
and  the  two  estates  may  become  distinct  and 
vested  in  different  persons.  Also  as  against 
the  person  in  whom  the  several  estates  unite^ 
the  merger  may  be  absolute,  and  his  several 
interests  resolved  into  one  entire  estate,  with 
one  time  of  continuance^  and  that  time  will  be 
-the  particular  period  of  the  remainder  or  re^ 
version  in  which  the  prior  estate  is  extin- 
guished; while  as  to  strangers,  as  persons 
having  liens  (c),  titles,  &c.  leases  by  way  of 
interesse  termini  of  the  estate  which  is  merged, 
may,  in  point  of  right,  have  continuance  to 
support  their  claims  and  interests. 

Again,  there  are  instances,  in  which  two 
estates  may  meet  in  the  same  person,  and 
yet  remain  distinct ;  as  when  they  are  taken 
in  distinct  rights ;  one  in  right  of  the  party, 
the  other  in  right  of  a  wife,  or  of  a  testator  (^, 
&c.  This  happens  as  often  as  one  of  these 
estates  is  an  accession  to  the  other  by  the 
act  of  law. 

There  are  other  instances,  as  already  no- 
ticed, in  which  the  two  estates  may  meet  in 
the  same  person,  even  in  the  same  right,  and 
yet  form  one  time  of  continuance,  equal,  in 
extent  of  limitation,  to  the  several  interests 
or  degrees  of  ownership,  comprised  in  the 
times  of  the  different  estates ;  as  when  two 

(p)  Perk.  8. 624.  (d)  Com.  Dig.   Suit.     Co. 

(c)  Com.  Dig.  Surr.  Litt.  338.  Plati  and  Sleeps  Cro. 

Jac.  Plowd.  418. 
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persons  who  are  owners  of  estates,  which,  if 
in  the  tenancy  of  one  person,  under  distinct 
grants,  would  merge,  convey  these  estates  to 
a  person  or  to  several  persons  by  the  same 
deed^  and  in  the  same  instant  of  time,  and  by 
the  same  united  Umitation  (e). 

The  doctrine,  apposite  to  these  several 
subjects,  will  be  considered  more  at  large, 
and  the  niceties  and  distinctions  in  which 
the  learning  is  involved,  will  be  elucidated  in 
different  divisions  or  chapters,  appropriated 
to  this  purpose. 

(e)  Stephens    v.    Bretridge^    Rep.  76.     Treporfs    case,    G 
1  LeT.  36.     Bredon*B  case,  1     Rep.  14. 
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CHAP.  V. 


Inqyiry  whether  Merger  depends  an  the 

*  Intention. 

It  has  been  contended  that  there  is  not  any 
rule  or  case  in  which  there  shall  be  a  Merger, 
where  the  estates  may  stand,  and  that  taking 
it  so  is  only  to  preserve  the  intention  of  the 
parties  (a). 

Consistendy  with  this  argument,  there 
could  not  be  any  merger  in  opposition  to  die 
intention  ;  on  the  contrary,  the  object  which 
the  parties  had  in  their  view  must  uniformly 
influence  and  govern  the  decision  of  the 
courts :  and  as  often  as  no  clear  and  distinct 
evidence  of  the  intention  is  discoverable, 
the  two  estates  must,  to  call  the  learning  of 
merger  into  action,  be  so  incompatible,  that 
the  continuance  of  one  estate  could  not  be 
admitted,  consistently  widi  the  intention  of 
die  parties,  in  taking  the  other  estate.    This 

(a)  Stevens  v.  Breindge^  Sir  T.  Raym.  36.  1  Lev.  36, 
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argument  is  probably  well  founded,    if  we 
might  resort  to  the  principles  on  which  the 
doctrine  of  merger  originally  prevailed.     It 
would  be  difficult  to  maintain  the  doctrine  at 
this  day.  .  The  argument,  even  at  the  period 
when  advanced,  was  not  warranted  by  the 
cases  previously  decided,  and  from  which  the 
law  was  at  that  time  to  be  collected.     It  had 
been  determined  that  when  a  lease  for  years 
and  a  remainder  for  life  were  limited  to  the 
same  person  by  the  same  deed  (6),  the  estate 
for  years  should  merge  in  4lie  estate  for  life. 
Now  this  conclusion  is  in  direct  opposition 
to  the  clear  and  express  intention ;  for  unless 
the    parties  meant    that   the  limitation  for 
years,  and  the  limitation  for  life  should  give 
distinct  and  subsisting  interests,  and  that  the 
estate  for  years  should   continue,    notwith- 
standing the  determination  of  the  estate  for 
life,  to  what  purpose  did  they  introduce  the 
limitation^  for  years  into  the    instrument? 
An  intention  to  give  an  estate  for  life,  and 
no  longer,  would  have  been  completely  an- 
swered at  that  time,  as  it  would  at  this  day, 
by  a  grant  for  that  period.     The  limitation 
for  years  clearly  and  distinctly  proves  an  ul- 
terior intention.     This  mode   of  limitation 
was  unquestionably  framed  to  give  to  the 
party  not  only  an  estate  for  life  but  for  the 
years ;    thus  providing    against    his    death 

(fi)  1  Inst.  5^9  b.     Uthen  v.  Godfrey  and  others,  in  note  to  Dyer, 
309  b,     Ciark  v.  Sir  John  Sydenham^  Yelv.  85, 
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"within  the  period  of  the  years.  It  amounted 
to  a  stipulation  that  there  should  be  a  sub- 
sisting interest  for  the  residue  of  the  time  of 
those  years,  notwithstanding  the  death  of  the 
life  within  the  period  of  the  years;  and  its 
object  was  to  secure  to  the  lessee  an  interest, 
positively  and  with  certainty,  for  the  life, 
and  also  for  the  years,  if  they  should  not 
expire  during  the  period  of  the  life.  The 
limitations  are  good  in  point  of  law.  The 
mode  of  hmitation,  however,  was  informal ; 
and,  judging  from  the  determination  on  that 
case,  was  improper. 

That  the  intention  does  not  decide  the  ap- 
plication of  the  law  of  merger,  and  that  the 
rule  of  law  takes  place,  in  some  instances  at 
least,  without  regard  to  the  intention,  is  abun- 
dantly proved  by  the  determination  appli- 
cable to  the  circumstances  which  have  been 
stated. 

The  same  proposition  receives  additional 
weight  from  the  determination  on  the  case  of 
a  lease  for  the  term  (c)  of  another's  life,  with- 
out impeachment  of  waste,  with  remainder 
to  the  same  person  for  his  own  life.  Under 
these  circumstances,  there  is  a  merger  of  one 
of  two  estates^  created  by  the  same  deed, 
even  though  the  consequence  of  the  applica- 
tion of  the  law  of  merger  is  to  deprive  the 
lessee  of  the  privilege  annexed  to  one  of  his 
estates,  and  to  confine  his  right  of  enjoyment 

(c)  Lewu  BawkJs  case,  1 1  Rep.  83.  6.  1  Inst.  220. 


A6  ON  MERGER. 

to  one  life,  instead  of  its  having  continaance 
fw  several  lives.  Did  the  lessor  propose  to 
give,  and  the  lessee  to  receive,  one  continu- 
ing estate,  or  two  several  and  distinct  conti- 
nuing estates?  and  did  the  parties  intend 
that  the  lessee  should  be  privileged  from  im- 
peachment for  waste  during  the  time  of  the 
first  of  these  estates?  These  are  the  ques- 
tions which  the  facts  suggest.  The  answer 
to  the  questions  is  obvious,  and  admits  of 
no  doubt.  By  the  intention  of  the  parties 
there  were  to  be  two  continuing  estates  ;  and 
during  the  existence  of  the  former  of  these 
estates,  there  was  to  be  a  privilege  of  com- 
mitting waste  without  impeachment  for  the 
same.  Though  the  law  acknowledges  the 
creation  of  the  two  estates,  and  admits  that 
they  have  existence  for  a  time,  yet  in  the 
next  moment  one  of  these  estates  is  annihi- 
lated, by  the  application  of  the  doctrine  of 
merger ;  and  the  beneficial  privilege  of  com- 
mitting waste  is  lost,  as  a  consequence  of  the 
annihilation  of  the  estate  to  which  this  privi- 
lege was  annexed  (d). 

The  cases  of  a  lease  for  years  with  a  re- 
mainder for  life,  and  of  an  estate  to  a  man, 
for  the  life  of  another  person,  with  remainder 
to  the  same  grantee  for  his  ozm  life,  demand 
further  attention.  It  may  at  first  view  ap- 
pear difficult  to  limit  estates  in   any  other 

(d)  1 1  Rep.  83. 
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nk>de,  consistently  tnth  the  intention,  How-^ 
erer,  it  may  be  safely  predicated,  that  the 
difficulty  may  be  obviated.  The  Umitations 
might,  in  each  instance,  have  been  penned 
in  another  form,  capable  of  operation,  in  a 
mode  which  would  have  excluded  all  grounds 
for  the  application  of  the  law  of  merger,  and 
at  the  same  time  have  expressed  the  parti* 
cular  and  precise  intention  of  the  parties. 
To  have  granted  an  estate  for  life,  with  a 
remainder  for  years,  to  be  computed  from 
a  given  period ;  for  example,  from  the  day 
next  before  the  day  of  the  date  of  the  inden- 
ture, would  have  accomplished  every  part  of 
the  intention.  A  limitation  in  this  mode,  at 
the  same  time  that  it  would  have  given  full 
effect  to  the  intention,  would  have  preserved 
the  chattel-interest  from  the  influence  of 
merger  (c).  The  lessee  would  certainly  have 
been  entitled  to  hold  the  land  for  his  life; 
and  the  term  of  years  would  have  been  a 
continuing  estate  in  the  event  of  his  death, 
within  the  period  of  the  limited  number  of 
years.  Except  by  vesting  one  of  the  estates 
in  a  trustee,  no  other  mode  of  Hmitation 
would  have  been  consistent  with  the  inten*^ 

• 

tion,  and  have  preserved  the  tenn  of  years. 
But  this  form  would  have  been  free  from 
objection.  The  term  for  years  could  not  by 
any  possible  event  have  merged  in  the  estate 

(e)   1  Inst.  5*.  b. 
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for  life,  because  the  estate  for  life  was  prior 
to  the  term  for  years,  and  a  remainder  cannot 
merge  in  the  prior  particular  estate. 

In  the  instance  also  of  a  lease  (/)  to  one 
for  the  life  of  another  person,  with  remainder 
to  himself  for  his  own  life,  the  application  of 
the  learning  on  merger  might  have  been  pre- 
vented, by  limiting  the  lands  to  the  lessee 
for  the  lives  of  himself  and  the  other  cestui 
que  vie;  by  one  connected  clause,  giving 
one  entire  estate,  to  continue  for  the  several 
lives ;  or  by  limiting  to  the  lessee  first  an 
estate  for  his  otm  hfe,  and  secondly  an  estate 
to  continue  for  the  other  life.  Under  either 
form  of  limitation,  there  might  have  been 
a  grant  of  the  privilege  of  being  exempt  from 
waste  during  the  period  of  the  life  of  the 
cestui  que  vie. — The  former  mode  of  limita- 
tion would  have  given  one  entire  estate,  and 
not  several  estates;  and  by  the  latter  mode 
the  estate  in  remainder  would,  in  the  intend- 
ment of  law,  and  with  a  view  to  the  learning 
of  merger,  have  been  less  than  the  preceding 
estate :  and  on  that  account  the  prior  estate 
would  not  have  the  capability  of  merger  in 
the  latter  of  these  estates. 

On  cases  of  this  description  some  further 
observations  will  be  introduced,  in  diflferent 
parts  of  this  essay. 

(/)  Rosses caiBBy  5  Rep.  14.      Utty  Dak's  case,  Cro.  Eliz. 
Seymour's  case,  10  Rep. 
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But  ihough  the  intention  is  not  the  found- 
ation or  governing  principle  of  the  rule,  yet 
there  are  many  instances  in  which  from  fa- 
vour to  the  intention,  the  law  of  merger  is 
held  to  be  inapplicable.  It  was  in  this  sense, 
and  with  a  view  to  such  circumstances,  that 
the  expression  at  the  commencement  of  this 
chapter  was  in  all  probability  used.  There- 
fore, a  contingent  remainder  created  by  a 
will,  will  not  be  defeated  by  a  descent  from 
the  testator,  of  the ,  reversion  in  fee  to  the  te- 
nant for  life  whose  estate  precedes  and  sup- 
ports the  remainder :  and  a  joint-tenancy  to 
two  or  more  of  particular  estates,  will  not 
be  severed  by  a  limitation  of  a  remainder  to 
one  of  them,  in  the  same  deed  or  will,  which 
creates  the  particular  estate  (g). 

(g)  fViscot's  case,  2  Rep.  60.    . 
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CHAP.  VI. 


An  Enumeration  of  the  Circumstances  which 
must  concur  in  order  to  accomplish  the 
Operation  of  the  Law  of  Merger. 

Following  the  points  of  difference  sug- 
gested by  the  determined  cases,  and  by  opi- 
nions of  acknowledged  authority,  the  conclu- 
sion from  these  cases  and  opinions  to  the  law 
on  merger  seems  to  be, 

lirst^  Two  or  more  estates  must  meet  in 
the  same  person,  in  the  same  lands,  &c.  or 
in  the  same  part  of  the  same  lands,  &c. 

Secondly^  The  more  remote  estate  must 
be  the  next  vested  estate  in  remainder  or 
reversion,  without  any  intervening  vested 
estate  ;  and  also  without  any  intervening 
interest  by  way  of  contingent  remainder, 
created  in  the  same  instant  of  time,  or  by 
the  same  act  which  gives  origin  to  the  other 
estates. 

Thirdly^   The   estate  in  reversion  or  re- 
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mainder  must  be  as  large  as,  or  larger  than, 
the  preceding  estate. 

Fourthly^  The  several  estates  must  be  held 
in  the  same  legal  right ;  or  when  the  estates 
are  held  in  different  legal  rights,  one  of  them 
must  not  be  an  accession  to  the  other,  merely 
by  act  of  law. 

Fifthly^  The  estate  must  not  be  privileged, 
either  under  the  statute  of  uses,  or  the  statute 
of  intails. 

Skihhfi  The  doctrine  will  not  have  effect, 
to  alter  the  quality  of  one  of  two  estates,  in 
the  same  person,  or  to  destroy  a  contingent 
remainder,  when  the  several  estates  are 
lkmted„  by  the  same  deed  or  instrument,  or 
take  their  effect  in  the  same  instant  of  time, 
and  in  some,  degree,  by  the  same  act,  and 
some  other  person  is  concemed  in  the  come* 
quence  of  the  merger. 

Seventhly^  The  doctrine  does  not  apply  to 
an  estate  for  several  lives,  arising  under  the 
same  limitation,  as  giving  one  undivided  and 
entire  time  of  continuance. 

And,  Eighthhjy  The  union  of  two  estates 
in  the  same  person,  by  means  of  the  joint 
act  of  the  respective  owners  of  these  estates, 
with  an  intention  that  the  estate  of  their 
assignee  should  continue  for  the  collective  time 
of  their  several  estates,  will  not  be  a  cause  of 
merger. 

After  examining  these  heads,  and  by  that 

£  2 
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means  introducing  the  circumstances,  which 
in  a  general  point  of  view  give  rise  to  the 
application  of  the  doctrine  of  merger,  or 
exclude  it,  some  observations  on  its  effect 
will  be  added,  to  shew, 

Firsts  The  manner  in  which  the  doctrine 
affects  the  party  himself,  whose  estate  is 
merged. 

Secondly^  The  situation  in  which  it  leaves 
other  persons,  who  have  any  claims  on  the 
estate  which  is  merged,  or  any  interests 
derived  out  of  the  same  estate. 

Thirdlj/j  The  effect  which  it  produces  on 
the  estate,  in  which  the  merger  takes  place. 

This  arrangement  will  afford  scope  for  ob- 
serving on  the  mode,  the  degree,  and  the  cir- 
cumstances in  which  this  doctrine  affects 
persons  who  are, 

1st,  First  and  second  mortgagees. 

2d,  Persons  who  have  purchased  from 
bankrupts. 

3d,  Persons  who  have  estates  in   rever- 

» 

sion. 

4th,  Persons  who  have  estates  in  remain- 
der. 

5th,  Who  have  estates  by  intireties. 

6th,  Who  have  joint  estates. 

7th,  Who  have  estates  in  common. 

8th,  Who  have  estates  in  coparcenary. . 

9th,  Who  have  interests  in  contingency. 
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10th,  Who  have  interests  by  executory  de- 
vise, or  by  executory  bequest. 

1 1th, ,  Who  have  estates  on  condition. 

12th,  Who  are  releasees,  &c.  to  uses. 

13th,  Who  have  estates  tail. 

14th,  Who  have  estates  in  right  of  their 
wives,  and  also  of  themselves. 

15th,  Who  have  estates  as  executors  or  ad- 
ministrators, and  also  in  their  own  right. 

l6th.  Who  have  several  estates; — one  in 
their  individual  capacity;  another  in  their 
corporate  capacity. 

17th,  Who  have  titles  by  curtesy. 

18th,  Who  have  tides  to  dower. 

19th,  Who  have  estates  to  be  enlarged  on 
condition. 

20th,  Who  have  estates  to  be  enlarged ; 
Firstj  By  confirmation. 
Secondly^  By  release. 

21st,  Who  are  copyholders. 

22d,  Who  claim  by  descent. 

23d,  Who  are  in  ventre  sa  mere. 

24th,  Who  have  collateral  interests  or  de- 
rivative estates. 

25th,  Who  have  equitable  estates. 

26th,  Who  are  creditors. 

27th,  Who  have  equitable  interests. 

28th,  Who  have  legal  and  equitable  in- 
terests united. 

29th,  Who  have  a  prior  title,  and  who  are 
interested  in,  or  may  be  affected  by,  the  con<- 
sequences  of  a  merger. 
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And,  lastly,  And  generally  persons  who 
have  collateral  claims  upon,  or  interests  de- 
rived ,  out  of  both,  or  either  of  the  estates 
which  are  united  :  and  under  this  head  the 
acceleration  of  the  estate  in  reversion  or  re- 
mainder as  a  consequence  of  the  merger  may 
be  considered. 
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CHAP.  VII. 


That  there  must  be  two  Estates  in  the  same 

Person. 

First,  To  call  the  doctrine  of  Merger  into 
effect,  there  must  of  necessity,  and  at  least, 
be  two  Estates.  On  this  head  the  law  is 
positive ;  indeed  it  is  demonstrably  clear,  that 
unless  there  be  two  estates,  in  the  same  per- 
son in  the  same  land,  there  is  not  any  estate 
in  that  person  to  merge,  or  occasion  a  mer- 
ger. A  mere  right  or  title  will  not  suffice  (a). 
Therefore,  where  tenant  in  tail  discontinued, 
by  granting  an  estate  for  life,  and  died  with- 
out issue,  in  the  life- time  of  the  tenant  for 
life,  and  the  tenant  for  life  surrendered  or 
granted  his  estate  to  the  person  entitled  un- 
der the  remainder  expectant  on  the  estate  tail, 
the  estate  for  life,  and  consequently  the  new 
reversion  expectant  thereon,  still  continued  : 
for  the  remainder-man  was  not  remitted,  and 
till  remitted,  he  had  not  any  estate  in  which 
the  tenancy  for  life  could  merge. 

ifi)  PauHfig  and  Hartfy,  Skin.  3. 62.  Com.  Dig.  Sorr. 
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The  estate  of  the  tenant  for  life,  and  the 
right  of  the  remainder-man,  depended  on  dis- 
tinct titles.  The  right  of  the  tenant  in  tail 
arose  from  the  original  gift^  and  from  an  estate 
which  was  discontinued  and  turned  to  a  right. 
The  estate  of  the  tenant  for  life  was  derived 
out  of  the  tortious  fee  acquired  by  the  dis- 
continuance. The  reversion  in  fee  expectant 
on  the  estate  for  life,  was  in  the  heir  or  as- 
signee of  the  lessor  of  that  estate,  and  such 
heir  or  assignee  was  the  only  person  capable 
of  a  surrender,  or  in  whose  estate  the  tenancy 
for  life  could  merge.  No  act  of  the  tenant 
for  life,  excepting  a  tortious  alienation  divest- 
ing the  estate,  and  creating  a  new  and  wrong- 
ful title,  could  prejudice  the  owner  of  that 
reversion.  To  defeat  the  estate  for  life,  and 
the  wrongful  reversion  expectant  on  that 
estate,  the  remainder-man  must  prosecute  a 
real  action.  By  these  means  alone  can  he 
restore  himself  to  the  seisin  under  his  original 
title.  No  conveyance  by  the  tenant  for  life, 
or  entry,  can  avail  the  rightful  owner  of  the 
estate  tail,  to  the  extent  of  recovering  his 
rightful  ownership.  Disseisin  after  disseisin, 
may  be  committed ;  but  still  there  shall  be  a 
recovery  in  a  real  action  on  the  footing  of  the 
old  intail,  or  a  remitter  by  act  of  law  to  that 
intail,  the  old  intail  will  be  dormant.  It  fol- 
lows, under  a  title  thus  circumstanced,  that 
while  the  discontinuance  remains  in  force, 
the  owner  under  the  intail  cannot  confirm  the 
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title  of  the  tenant  for  life,  by  suffering  a  com- 
mon recovery  brought  against  the  donee  in 
tail,  as  tenant  of  the  freehold,  because  he  is 
not  seised  of  an  estate  tail  in  possession.  That 
a  recovery  may  operate,  the  tenant  in  tail 
must  be  vouched,  and  for  that  purpose  the 
freehold  must  be  conveyed  to  some  other 
person,  that  the  writ  of  entry  may  be  sued 
against  that  person,  and  that  he  may  vouch 
the  tenant  in  tail  and  the  donee  vouch  over : 
or  the  writ  of  entry  may  be  brought  imme- 
diately against  the  tenant  for  life,  and  he 
may  vouch  the  donee  in  tail  in  remainder, 
and  thus  the  right  under  the  intail,  and  under 
all  remainders,  which  were  expectant  on  the 
same,  may  be  barred  (b). 

tf)  Tabarum's  Gate,  12  Ed.     Cro.  Eliz.  827.    PrestoD's  Con- 
4.  14. 10.    Lincoln  ColL  CaBe,     veyaDcing>  1  vol.  123. 
S  Rep.  58,     Peck  v.  ChanneU^ 
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CHAP.  VIII. 


wmmmsamss;^ 


Of  Limitations^  gvoi'ng  distinct  Estates. 

Instances  in  which  the  question  may 
arise,  wheth^  a  man  has  one  estate  or  two 
estates  cannot  occur  very  frequently.  In  a 
few  cases,  the  question  has  arisen  with  a  view 
to  the  doctrine  under  consideration. 

Thus  in  Rosse's  case  (c),  a  lease  was  made 
to  A.  and  his  assigns,  habendum  to  him  du- 
ring his  life,  and  the  lives  of  B.  and  C. 

The  question  was,  whether  this  grant  during 
the  lives  of  B.  and  C.  was  void.  The  deci- 
sion was  in  favour  of  the  limitation.  It  was 
objected  that  when  a  man  had  two  estates  in 
him,  the  greater  should  drown  the  less,  and 
that  an  estate  for  the  life  of  the  lessee  was 
higher  than  for  the  life  of  another,  and  that 
therefore  the  estate  for  his  own  life  and  for 

(c)  5  Rep.  IS.  Roos  v.  At-  398,  and  15  Vin.  366.  S.  C. 
woody  Cro.  Eliz.  491.  Rosse  Bowks  v.  Poofy  Cro.  Jac.  1282. 
V.  Ardwichj  Golds.  187-  Moor,     Ess.  on  Est.  Chap.  Life. 
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the  lives  of  others,  could  not  stand  together. 
The  answer  given,  and  resolution  of  the 
court  were,  that  the  lessee  had  only  one 
estate,  which  had  this  limitation,  9cil.  dur* 
ing  his  life,  and  the  lives  of  the  two  others, 
and  that  he  had  onfy  one  freehold ;  and 
therefore  there  could  be  no  drowning  of 
estates :  and  the  opinion  of  the  court  was, 
that  the  lessee  had  an  estate  of  freehold 
to  continue  during  their  three  lives,  and 
the  life  of  the  survivor  of  them.  The 
point  on  the  contimumce  of  the  estate 
had  been  previously  settled  in  Utty  Dale's 
case{d). 

Another  instance  in  which  it  has  been 
doubted,  and  seems  at  this  instant  to  be 
doubtful,  whether  the  party  has  one  estate  or 
^several  estates,  is,  when  there  is  a  limitation 
to  two  persons,  jointly,  with  a  subsequent 
limitation  to  one  of  them  for  an  extended 
interest. 

The  cases  on  this  point  are  connected, 
in  some  degree,  with  the  law  on  merger; 
and  as  they  relate  to  the  time  and  degree 
of  possession,  and  may  involve  the  law  on 
merger,  they  are  deserving  of  considera- 
tion (e). 

It  is  the  language  of  Mn  Feame,  that 
if  the  particular  estate  be  to  A.  and   B. 

(d)  Cro.  Eliz.  1 82. 

(f)  Rule  in  Shelle/s  Case,  87,  88,  89. 
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for  their  lives,  and  after  their  deaths,  to 
the  heirs  of  B.,  or  to  the  husband  and 
wife,  and  the  heirs  of  the  body  of  the 
husband  i  or  to  two  men  and  the  heirs  of 
their  two  bodies,  or  the  heirs  of  the  body 
of  one  of  them ;  the  estates  in  tail,  or  in 
fee,  are  said  to  be  executed  mbmodoy  that 
is,  to  some  purposes,  though  not  to  all ; 
for  though  they  are  so  far  executed,  in, 
or  blended  with,  the  possession,  as  not  to 
be  grantable  away  from  or  without  the 
freehold,  by  way  of  remainder,  yet  they  are 
hot  so  executed  in  possession  as  to  sever  the 
jointure,  or  to  entitle  the  wife  of  the  person 
so  taking  the  inheritance  to  dower :  and  it 
is  to  be  observed,  that  without  a  merger  of 
the  estate  for  life,  there  could  be  no  title  of 
dower.  To  a  claim  of  dower,  a  joint  seisin 
of  the  freehold,  would  be  a  complete 
answer. 

In  a  former  paragraph  (/),  Mr.  Feame 
has  advanced  these  positions: — When  there 
is  a  joint  limitation  of  the  freehold  to  several, 
followed  up  by  a  joint  limitation  of  the  inhe- 
ritance in  fee-simple,  to  them,  as  an  estate 
to  A.  and  B.  for  their .  lives  ^  or  in  tail,  and 
afterwards  to  their  heirs,  so  that  both  limita- 
tions  are  of  the  same  quality,  that  is,  both 
joint,  it  seems  the  fee  vests  in  them  jointly ; 

(/)  See  1  Inst  182,  b. 
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and  so  if  the  limitation  be  to  the  baron  and 
feme  jointly,  remainder  to  the  heirs  of  their 
bodies,  it  is  an  estate  tail  executed  in  them 
as  they  are  capable  of  issue,  to  whom  such 
inheritance  can  descend ;  but  if  the  limita- 
tion of  the  freehold  be  not  to  them  jointly, 
but  successively,  as  to  one  for  Ufe,  remain^ 
der  to  the  otheif  for  life,  remainder  to 
the  heirs  of  their  bodies  (g),  there  it 
seems  the  ultimate  limitation  is  not  executed 
in  possession,  but  gives  them  a  remainder  in 
tail.  That  the  ancestor  has  several  and  di^ 
tmct  estates,  or  one  entire  estate,  is  the 
point  to  be  considered,  and  the  difference 
seems  to  be,  that  when  the  ancestors  have  a 
joint  estate,  and  the  limitation  is  to  the  heirs 
of  one  of  them,  by  one  connected  and  con- 
tinued clause  of  limitation,  the  freehold  and 
inheritance  will  be  one  entire,  and,  during 
their  joint-lives,  inseparable  interest  {h) ;  and 
tliat  when  the  estates  to  the  tenant  for  life^ 
are  several  and  distinct,  to  take  place  suc- 
cessively, and  the  limitation  is .  to  the 
heirs  of  the  first  tenant  for  life,  or  to 
the  heirs  of  both  the  tenants  for  life,  as 
in  Steaxm  v.  Bretridge .  (0,  the  limitation 
to  the  heirs  will  give  a  distinct  interest  by 
way  of  remainder. 

The  language  of  Mr.  Feamcj   favors  this 


{g)    Stephens  v.  Bretridge^  1  Lev.  36^ 
(k)  MandiviU^s  Case,  1  Inst.  26,  b.  (t)  1  Lev.  36. 
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(k)^  and  even  supports  it  The 
next  consideration  is,  whether  the  inheritance 
may  be  disdnct  from  the  freehold,  when 
the  limitations  are  to  two  persons,  and  after 
both  their  deceases,  or  after  the  decease  of 
one  of  them,  (when  they  have  an  estate  for 
iheir  Joint  lives,)  to  the  heirs  of  one  of  them^ 
Let .  us  examine  the  authorities  on  diis 
point,   and   the   reasoning   on   which   they 


t[^i  ^1 


First,  Littleton  (/)  says,  there  may  be 
some  joint-tenants  which  have  a  joint-estate, 
and  be  joint-tenants  for  term  of  their  lives, 
and  yet  have  several  inheritances.  His  ex* 
ample  is  of  a  gift  to  two  men,  and  to  the 
heirs  of  their  two  bodies  begotten ;  and  Lord. 
Coke,  in  elucidation  of  tli^  text,  observes, 
^  albeit  they  have  several  inheritances  in 
^^  tail,  and  a  particular  estate  for  their  lives, 
^  yet  the  inheritance  doth  not  execute  and 
**  90  break  the  joint-deaancy ;  but  they  are 
^f  joint-tenants  for  life,  and  tenants  in  com- 
^  mon  of  the  inheritance  in  tail/^ 

The  observation  to  be  made  on  this  Cftse 
is,  that  the  freehold  and  the  inheritance 
were  limited  by  one  single  and  continued 
sentence.  Though  it  is  not  asserted,  yet 
it  is  virtually  admitted,  that  the  freehold 
and  inheritance  of  each  person,  formed 
an  entire  estate,   so  that  the  freehold   and 

ik)  See. Shelley's  Case.  (/)  s.  283. 
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inheritance  were  not  distinct.  It  is  true 
the  donees  were  joint*tenants  of  the  free*^ 
hold,  and  severally  seised  by  moieties  of 
the  inheritance;  but  then  the  moiety  of 
each  tenant  of  the  inheritance  was  attached 
to  the  freehold  of  that  tenant,  and  so  fkt 
formed  one  entire  estate  as  to  be  inse- 
parable by  any  act  of  the  party;  but  on 
the  death  of  one  of  the  joint-tenants, 
leaving  issue,  then  the  joint-tenancy  Ctfr^ 
ried  the  immediate  freehold  to  the  other 
tenant,  and  the  issue  of  the  deceased  donee 
in  tail  became  seised  of  the  inheritance, 
as  a  distinct  interest^  and  by  way  of  re. 
mainder.  Unless  this  be  the  situation  of 
the  issue  in  tail,  no  name  can  be  given  to 
the  quality  of  their  estate  by  which  it  can 
be  distinguished  (m). 

Secondly,  In  Wiscefs  case  (n),  it  was  said, 
"^  if  a  man  make  an  estate  to  three,  and  to 
^^  the  heirs  of  one  of  them,  there  one  of  diem 
*•  hath  fee-simple,  and  yet  the  jointure 
"  doth  continue,  for  all  is  but  one  entire 
•*  estate^  created  at  the  same  time ;  and  there- 
"  fore  the  fee-simple  cannot  drown  the  join- 
^*  ture,  which  took  effect  with  the  creation 
*•  of  die  remainder  in  fee/'  Even  under 
these  circumstances,  the  inheritance  is  called 


(m)  Littleton^  or  Lord  Coke    and    see  ManitwUes's    Caae, 
himaelfy  calls  it  a  Remainder ;     1  Inst  20. 


(n)  2  Rep.  00. 
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a  remainder.    Of  course  it  is  a  remainder  by 
the  construction  of  law. 

In  the  same  case,  it  was  said  that  when  an 
estate  is  made  to  three,  and  to  the  heirs  of 
one  of  them,  and  he  who  hath  the  fee  dieth, 
and  one  of  the  survivors  purchaseth  the  re- 
mainder, the  jointure  is  severed. 

This  proposition  proves  that  in  the  case 
cited  from  Littleton^  the  inheritance  may 
eventually  become  distinct  from  the  free* 
hold,  and  that  though  in  the  first  place  it 
was  conjoined  to  the  freehold,  it  may,  at  a 
subsequent  period,  be  separated  from  the 
same,  by  act  of  law,  though  not  by  way 
of  conveyance.  And  in  the  same  case,  it 
was  asserted  that  when  an  estate  is  made 
to  three,  and  to  the  heirs  of  one,  he  who 
hath  the  fee,  cannot  grant  over  his  remain- 
der, and  continue  in  himself  an  estate  for 
life  (o).  But  it  was  admitted  that  if  there 
be  tenant  in  tail,  the  remainder  to  his  right 
heirs,  he  may  grant  his  remainder  over  or 
devise  it(j>).  The  only  difference,  observe 
able  in  these  cases,  is,  that  in  the  former 
instance  the  freehold  and  the  inheritance 
were  limited  by  one  connected,  and  undi- 
vided clause,  while  in  the  latter  instance, 
the  remainder  in  fee  was  distinct  from  the 
estate-tail  by  the  form  of  the  limitation,  and 
also  as  a  consequence  that  an  intail  tmd  a 

(o)  12  Ed.  4,  26.  (p)  27  Ass.  60.  2  Rep.  60. 
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fee-simple  Id  the  same  persoD,  must  necessa- 
rily give  several  estates,  while  this  necessity 
does  not  exist  as  to  other  estates,  since 
an  estate  of  freehold,  held  in  joint-tenancy 
for  life,  may  form  an  inseparable  part  of 
the  same  estate,  considered  as  conferring  an 
inheritable  quality,  subject  to  the  joint-te- 
nancy. 

In  a  note  to  the  Vinerian  lectures,  Mr. 
Wooddesmi  refers  to  the  text  cited  from 
FeamCy  and  observes  that  if  the  particular 
estate  be  to  A.  and  B.  jointly  for  their  lives, 
remainder  to  the  heirs  of  the  body  of  B.,  this 
virill  be  an  estate-tail  in  B.  executed  in  B., 
so  as  to  make  the  inheritance  not  grantabk 
distinct  from  the  particular  estate  of  freehold 
by  way  of  remainder j  but  on  the  other  hand 
not  to  sever  the  jointure  or  entide  the  wife  of 
B.  to  dower. 

It  is  obvious  that  the  forms  of  gifts  stated 
by  Mr.  Fearne  are  diflferently  penned.  One 
of  the  examples,  is  of  an  estate  to  A.  and 
B.  for  their  lives,  and  after  their  deaths^  ^o 
the  heirs  of  B.,  so  that  the  limitation  to  the 
heirs  is  distinct  from  the  limitation  to  the 
ancestor ;  and  this  is  the  very  example  on 
which  Mr.  Wooddeson  has  fixed  for  the  appli- 
cation of  his  conclusion,  or,  perhaps,  of  the 
general  conclusion  of  Mr.  Fearne^  to  tlie 
several  cases  he  had  cited  in  that  passage. 

In  the    other   instances    noticed    in   that 

VOL.  III.  F 
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passage,  the  gift  was  extended  to  the  heirs, 
by  one  undivided  and  connected  dawe  of 
limitation  to  them  and  the  ancestors;  and 
perhaps  it  was  to  these  instances  alone  that 
Mr.  Feame  intended  to  confine  his  obser- 
vation, that  the  interest  imported  by  the 
limitation  to  the  heirs  was  not  grantable 
away  from,  or  without  the  freehold,  by  way 
of  remainder.  Without  ascribing  this  inten- 
tion to  him,  it  is  difficult  to  support  his 
doctrine  by  any  authority  to  be  collected 
from  the  books  on  the  subject. 

The  words,  introducing  the  limitation  to 
take  place  after  the  decease  of  the  tenant 
for  life,  have  a  strong  tendency  to  express  a 
distinct  estate,  partaking  of  the  nature  and 
properties    of  a  remainder.     Does  the  law, 
it  may  be  asked,  preclude  the  right  of  an 
individual,  to  have  an  estate  of  freehold  in 
himself  jointly  with  another,  with  a  distinct 
C5to/e-tail,  or  a  distinct  fee,  by  way  of  re- 
mainder ?     No  authority    can   be  adduced 
against  the  existence  of  the  two  estates  dis- 
tinctly, when  an  intention  that  the  inherit- 
ance and   the  freehold   shall  be  distinct  is 
apparent.     As  often  as  the  limitation  to  the 
ancestor  extends  the  benefit  of  that  limita«^ 
tion  to  his  heirs,  there  is  reason  to  contend 
that  the  ancestor  has  one  estate,  and  one 
estate  only ;  and  then  the  law  denies  to  him 
the  privilege  of  disposing  of  the  inheritance, 
and  at  the  same  time,  reserving  the  free- 
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hold.  Nothing  seems  to  be  more  clear, 
than  that  when  several  limitations  give  dis^ 
timet  estates,  the  remote  estates,  depending 
on  estaties  more  immediate,  and  created  at 
the  same  time,  and  by  the  same  deed  or 
will,  must  be  remainders ;  and  being  distinct 
estates,  they  must  assume  the  description 
of  remainders,  and,  answering  this  descrip- 
tion, no  objection  can  be  made  to  the  trans- 
fer of  these  remote  estates  separately  from 
the  estates  of  freehold,  as  remainders;  and 
when  the  estate  has  the  name,  and  all  the 
qualities  of  a  remainder^  and  (for  this  is  the 
essential  point  and  distinguishing  circum- 
stance) is  distinct  from  the  estate  of  freehold, 
what  reason,  or  what  authority  can  be  urged 
against  its  conferring  the  same  privileges, 
sis  are  annexed  to  other  estates  of  the  same 
denomination?  It  follows,  that  the  interest 
which  passes  by  the  limitation  to  the  heirs 
is  improperly  called  a  remainder,  or  it 
has  all  the  qualities  common  to  estates 
comprehended  under  and  embraced  by  that 
term. 

Now  the  authority  of  Littleton  and  Per- 
kinsj  and  also  the  determination  of  Wiscofs 
case,  will  support  the  right  of  a  person  who 
is  the  owner  of  several  distinct  estates,  to 
alien  one  of  these  estates  and  retain  the 
other.  Thus  in  treating  of  attornment, 
Littleton  says,  "  If  a  lease  be  made  for  life, 
"  the  remainder  to  another  in  tail,   the  re- 

p  2 
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"  mainder  over  lo  the  right  heirs  of  the 
^^  tenant  for  life,  in  this  case,  if  the  tenant 
«'  for  Ufe  grant  his  remainder  m  fee  to 
another  by  his  deed,  this  remainder  mam- 
tenant  passeth  by  the  deed  without  any 
attornment,  &c.  for  that  if  any  ought  to 
attorn  in  this  case,  it  should  be  the  tenant 
^^  for  life,  and  in  vain  it  were  that  he  should 
"  attorn  upon  his  own  grant,"  &c.  It  is 
evident  that  Littleton  is  treating  of  a  grant 
of  the  remainder,  distinct  from  the  free- 
hold. That  the  freehold  continues  in  the 
tenant  for  life,  is  the  reason  superseding 
the  necessity  of  attornment.  To  convey  the 
freehold  and  inheritance,  a  feoffment  and 

not  a  grant  would  be  the  proper  mode  of 
assurance. 

And,  according  to  Perkins  (d),  confirmed 
by  the  resolution  in  Wiscofs  case :  if  a  tenant 
in  tail  be  seised  of  an  acre  of  land,  the  re- 
mainder of  the  same  acre  to  his  right  heirs, 
he  may  grant  this  remainder,  and  yet  it  is 
not  executed  in  him. 

By  the  observation  in  Perkins^  that  the 
estate  to  the  heirs  was  not  executed  in  the 
tenant  in  tail,  it  must  be  understood  that 
the  remainder  was  not  vested  in  possession. 
Under  the  rule  in  Shelley's  case,  it  was 
clearly  vested  in  interest. 

From  this  examination  of  the  authorities, 

{d)  Sect.  88. 
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there  is  some  reason  at  least  for  the  conclu- 
sion»  that  in  those  cases  in  which  a  grant  or 
limitation  is  made  to  two  jointly^  and  the 
heirs  of  one  of  them,  the  limitation  to  thq 
heirs  will  give  the  interest  to  their  ancestor, 
so  as  to  be  connected  with,  and  form  part  of 
the  estate  of  freehold,  subject  to  the  interest 
of  the  joint-tenant,  or,  by  way  of  remainder, 
according  to  the  form  which  the  limitation 
assumes,  and  the  circumstance  that  it  gon-^ 
nects  the  nomination  of  the  heirs  with  the 
nomination  of  the  ancestor,  as  to  two  jointly, 
and  the  heirs,  or  heirs  of  the  body  of  one  of 
them,  or  makes  a  distinction  between  the 
several  limitations  and  the  times  at  which 
they  are  to  confer  the  right  of  enjoymept,  as 
to  two  jointly,  and  after  their  decease,  to  the 
heirs  of  one  of  them;  and  for  the  further 
conclusion,  that  when  the  limitations  to  the 
ancestor,  and  to  his  heirs,  give  distinct  estates, 
he  may  dispose  of  either  of  these  estates,  and 
at  the  same  time  retain  the  other. 

The  inference  from  these  positions  to  mer- 
ger, may  not  be  obvious  to  every  reader. 
The  object  of  the  present  investigation,  is  to 
shew  the  instances  in  which  a  person  claim- 
ing under  several  limitations  in  these  various 
forms,  is  seised  of  an  estate  tail,  by  way  of 
immediate  estate,  and  when  of  an  estate  for 
life  only,  with  a  remainder  in  tail,  and  conse- 
quently of  two  estates. 

f3 
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This  point  has  been  agitated  most  gene-- 
rally  in  reference  to  estates  tail,  when  it  has 
been  necessary  to  consider  whether  the 
donee  had  or  had  not  an  estate-tail  in  pos- 
session,  so  that  he  could  discontinue  the 
estate-tail,  or  bar  the  remainders  by  a  re- 
covery, in  which  he  was  tenant  and  not 
vouchee. 

In  Owens  case (e)  the  husbiand  and  wife 
were^  seised  under  limitations,  to  them  and 
the  heirs  of  the  body  of  the  husband,  and  the 
husband  alone  suffered  a  common  recovery  in 
which  he  was  tenant^  and  consequently  with 
single  voucher ;  and  on  the  ground  that  his 
wife  had  a  joint  estate  with  him,  and  that 
there  are  no  moieties  between  husband  and 
wife,  it  was  held  that  the  recovery  did  not 
bar  the  issue  and  remainder-men. 

And  in  the  Marquis  of  Winchester's 
case(/),  limitations  were  made  to  a  man 
and  a  woman,  (not  his  wife,)  and  the  heirs  of 
the  body  of  the  man  ;  and  a  recovery  he 
suffered  with  single  vpucher,  and  conse- 
quently as  tenant  was  held  to  be  good 
for  one  moiety.  These  cases  were  deter- 
mined on  the  ground,  that  the  man  had 
not  in  the  case  of  Owen  an  estate-tail  in  pos- 
session in  any  part,  and  that  in  the  case  of 
the  Marquis  of  Winchester^  he  had  an  estate- 

(c)  3  Rep.  5.  Moor,  210.  (/)  3  Rep.  1. 
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tail  in  possession  of  one  moiety  only. — And 
yet  in  the  case  of  King  v.  Edwards  (g), 
where  a  man  and  his  wife  were  seised  to 
them  and  the  heirs  of  the  body  of  the 
man,  with  remainder  to  E*  B.  and  the  heirs 
of  his  body,  with  remainder  to  W.  B.  and 
the  heirs  of  his  body,  it  was  held,  that  the 
estaJte-tail  was  so  far  executed  in  possession, 
that  a  feoffment  by  the  husband  and  wife 
created  a  discontinuance^  although  W.  B., 
the  third  remainder-man,  joined  in  the  feoff* 
ment.  The.  principal  question  was,  whe- 
ther this  feoffment  was  a  discontinuance  of 
the  estate^tail ;  and  it  was  argued  for  the  de« 
fendant  thai;  it  was  not  any  discontinue 
ance ;  for  it  was  said,  the  husband  during 
the  coverture^  baring  a  joint-estate,  with 
his  wife  in  the  freehold,  had  not  any  estate- 
tail  in  possession,  but  quasi  a  remainder  in 
tail  expectant  upon  a  joint-estate  for  life, 
and  not  executed :  so  th«i  not  being  seised 
of  the  estate*tail  in  possession,  the  feoff- 
ment could  not  make  a  discontinuance ;  and 
to  prove  that,  the  counsel  cited  S  Rep.  5* 
Owen  and  Morgan's  case;  and  2  Rep.  61. 
Wiscofs  case. .  But  as  to  that  point  Richard* 
son^  Berkeley^  and  Crokcj  contrary  to  the 
opinion  of  Janes^  held,  that  the  estate* 
tail  was  in  the  husband  vested  and  set* 
tied,   and    that    his,    and    his  wife^s  feoff« 

(g)  Cro.  Car.  SSO. 
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ment  made  a  discoDtinuance ;  and  although 
it  was  objected,  that  W.  B.,  the  third  in  re^ 
mainder,  joined  in  the  said  feoffment,  so  as 
it  could  not  make  a  discontinuance,  but  that 
every  of  them  respectively  passed  their  estates, 
yet  all  the  justices  agreed  that  this  joining  of 
W.  B.  was  not  material,  for  there  was  an  in- 
termediate remainder  in  tail  to  E.  B.  which 
was  discontinued. 

In  Clithero  v.  FrankKn  et  Ux.  (A),  in  a 
writ,  of  ayel,  the  issue  was,  whether  the 
grandfather  died  seised  in  fee  ?  The  jury 
found  that  the  grandfather  covenanted  to 
stand  seised  to  the  use  of  himself,  and 
Mary  his  wife,  for  their  lives,  remainder 
to  the  heirs  male  of  the  grandfather,  on  the 
body  of  the  said  Mary  begotten^  with  remain- 
ders over :  the  grandfather  suffered '.  a  com- 
mon recovery,  and  died;  Mary  survived. 
To  prove  the  recovery  void,  it  was  insisted 
that  Ots^en  and  Morgan's  case  was  not  law; 
for  if  baron  and  feme  had  an  entirety,  then 
each  had  the  whole,  and  the  baron  might 
make  a  tenant  to  the  praecipe  for  the  whole. 
Pemberton^  contrd^  that  case  was  never  yet 
questioned;  the  wife's  estate  hinders  the  in* 
tail  from  executing  in  the  baron ;  so  that  it 
is  only  a  kind  of  contingent  estate,  after  the 
death  of  the  wife,  and  the  intail  cannot  be 
tacked  to  the  estate  for  life,  of  the  husband 

(A)  2  Salk.  568 
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during  the  life  of  the  wife ;  because  during 
her  life,  there  is  an  intervening  estate  ;  and  it 
was  accordingly  adjudged. 

Clithero  v.  FrarMm^  is  very  inaccurately 
reported.  It  must  be  read  as  a  case  of  a  re- 
covery in  which  the  grandfather  was  tenant, 
and  not  vouchee. 

Even  then,  how  lamentable  it  is,  that  a 
science  so  essential  to  the  happiness  of  society 
should  be  perplexed  with  such  absurdities  and 
contrarieties !  \ 

There  is  another  case(t),  in  which  the 
question  was  agitated,  whether  the  grantee 
had  (nie  estate  or  several  estates;  and  that 
question  does  not  appear  to  have  been  de- 
cided ;  so  that  at  this  instant  there  is  not  any 
direct  authority  which  affords  a  solution  of 
the  law  applicable  to  a  case  with  those  cir- 
cumstances. 

As  cases  of  this  soit  often  occur  in  those 
countries  in  which  it  is  the  practice  to  grant 
leases  for  years,  determinable  on  lives,  a 
statement  of  the  material  parts  of  that  case, 
and  the  observations  relevant  to  the  same, 
will  be  introduced. 

The  Earl  of  Meath  leased  lands  to  A. 
to  hold  to  A.  for  eighty-one  years  from 
Michaelmas  next  following,  if  he  should 
so  long  live,  and  from  and  after  the  day 
of  the  death    of   A.  for    thirty-one   years. 

(t)  Henning  v.  Brahoion,  2  Lev.  45. 
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The  lessee  entered  before  the  commence- 
ment of  the  tenn,  and  continued  in  pos- 
session for  some  time.  After  the  period 
limited  for  the  commencement  of  the  lease, 
the  lessor  re-entered,  and  the  lessee  bdng 
out  of  possession,  and  when  by  the  rule  of 
law  he  had  not  any  assignable  interest, 
except  so  far  as  the  thirty-one  years  were 
to  have  effect,  as  an  interesse  termimy 
and  not  as  an  actual  estate,  assigned  his 
term. 

On  an  ejectment  after  the  death  of  A. 

by  the  person   claiming  under  the  assign-* 

ment,    Bridgman^    chief   justice,    deliyered 

the  opinion  of  the  court.     And  the  second 

question   in   that   case   being,   what  estate 

this  term  for  thirty-one  years  was,  he  held 

this  a  ' continuance  of  the  first  term,  and 

an  addition  thereto,  and  not  a  remainder  (k) 

or    future    interest,    but    thirty-one    years 

added    to    the    first,    all    being    under    one 

habendum;   but   some  of  his   brethren,  he 

observed,  differed  from  him  on  this  point; 

but    he    took    it    so,    although     the    most 

strong  against  him  (viz.  his  conclusion  on 

the   merits  of  the   cause).     And   although 

the    thirty-one    years    were   not   from    the 

time    of   the   death    of   A*    but  from    the 

day  of  his  deaths  this  is  the  same ;  for  the 

^ole  day   upon   which   he   died    is    part 

{k)  See  Vin.  Abr.  Executor  U.  od  this  point. 
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of  the  first  eighty-one  years^  if  he  should 
so  long  live,  and  the  next  thirty-one  ye^rs 
shall  be  adjoined  to  this,  and  no  fraction 
of  a  day,  but  the  last  day  of  the  eighty- 
one  years,  and  the  first  day  of  the  thirty- 
one  years  shall  be  conjoined,  and  make 
only  one  term;  and  it  is  not  to  be  sup- 
posed that  he  should  survive  eighty-one 
years,  and.  by  that  means  one  term  end 
before  the  commencement  of  the  other. 
But  if  the  first  term  had  been  only  for. 
thirty  or  forty  years,  then  it  should  be  other- 
wise, but  not  so  on  a  term  for  eighty-one 
years ;  and  so  he  concluded  that  both  the 
terms  being  to  the  same  person^  they  made  only 
one  termy  as  a  lease  to  one  for  three  years, 
and  so  from  three  years  to  three  years, 
makes  one  term  for  six  years;  but  if  the 
thirty-one  years  had  been  to  (mother  person^ 
this  should  be  a  remainder  or  future  in- 
terest; and  he  said  all  his  brethren  agreed 
with  him,  that  it  could  not  be  presumed, 
that  the  lessor  would  survive  the  term  of 
eighty-one  years.  The  like  presumption  has 
been  made  in  other  cases  (/).  .  . 

.  To  bring  a  case  under  the  influence .  of 
the  reasoning  on  which  the  chief  justice 
reUed,  there  must  be  an  immediate  connec- 


(0  Pollexf.  67.  Bcotrky  v.  Evani  v.  Wctton^  Butler^B  edi- 
Beterloff  2  Vera.  131.  Peaky  tionof  Feacpey Appendix, No.  I. 
V.     Hurreli^    2    Vern.    370. 
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tion  between  the  times  of  the  several  terms. 
An  interval  between  the  several  times 
would  necessarily  lead  to  the  conclusion 
that  the  several  times  were  to  give  distinct 
estates.  The  elucidation  of  these  limita- 
tions, by  comparing  them  to  a  lease  for 
three  years,  and  from  three  years  to  three 
years,  is  peculiarly  neat  and  apposite. 
Leases  for  three  years,  and  from  three  years 
to  three  years,  especially  when  they  are 
carried  on  for  an  indefinite  period,  referred 
to  the  pleasure  of  the  parties,  are  ana- 
logous to  leases  from  year  to  year.  The 
only  difference  is,  that  in  one  case  three 
years, .  and  in  the  other  case,  one  year,  are 
the  period  of  computation.  Leases  from 
year  to  year  deserve  some  notice  under  this 
division.  At  first  view  they  appear  to  give 
several  distinct  estates.  In  truth  they  give 
only  one  time  of  continuance.  That  time, 
however,  may  be  confined  to  one  year,  or 
extended  to  several  years,  according  to 
circumstances  attending  the  tenancy  in  its 
progress.— In  the  first  place,  the  lease  is 
for  one  year  certain,  and,  afler  the  com- 
mencement of  every  year,  or  perhaps  after 
the  expiration  of  that  part  of  the  year  in 
which  a  notice  of  determining  the  tenancy 
may  be  given,  it  is  a  lease  for  the  second 
year;  and  in  consequence  of  the  original 
agreement  of  the  parties,  every  year  of  the 
tenancy  constitutes  part  of  the  lease,  and, 
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eventually,  becomes  parcel  of  tbe  term ;  so 
that  a  lease  which,  in  the  first  instance,  is 
only  for  one  year  certain,  may,  in  event,  be 
a  term  for  one  thousand  years  (m). 

Under  this  species  of  tenancy  tlie  law 
considers  the  lease  with  a  view  to  the  time 
which  has  elapsed  as  arising  from  an  estate 
for  all  that  time,  including  the  current  year ; 
and  with  a  view  to  the  time  to  come^  as 
a  lease  from  year  to  year.  For  as  all  the 
time  for  which  the  land  may  be  held  under 
a  running  lease,  is  originally  given,  and  in 
effect  passes  by  the  same  instrument  or  con- 
tract, the  whole  time  is  consolidated,  and 
every  year,  as  it  commences,  forms  part  of 
the  term  (m). 

It  is  also  to  be  observed,  that  in  some  cases 
a  limitation  bj/  joint  words  may  give  several 
estates  (n).   , 

Thus,  by  a  gift  to  a  man  and  the  hdrs  of 
the  body  of  his  father ;  or  by  a  gift  to  a  woman 
and  the  heirs  of  the  body  of  her  deceased 
husband,  several  estates  are  created.  That 
a  man  may  be  tenant  in  tail,  as  donee  by 
name^  the  gift  must  be  to  him  and  the  heirs 
of  his  own  body.  A  consequence  flowing 
from  this  position  is,   that  under  a  gift  to 


(m)  Ea^ay  on  Estates*  Chap.      1  Inst.  26.  b.     Succinct  view 
Years.  of  the  rule  in  Shelley's  case, 

(«)    See    Mandtvillet   case,     24. 
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a  man  and  his  heirs  of  the  body  of  his  father, 
the  words  "  of  the  body  of  his  father/'  are 
inconsistent  with  the  gift  to  him  and  his  heirs, 
therefore  he  takes  the  fee-simple,  and  the 
words,  **  of  the  body  of  his  father,^'  are  re* 
jected  for  repugnancy.  In  a  gift  to  a  man 
and  the  heirs  of  the  body  of  his  father,  this 
inconsistency  does  not  exist. 

The  persons  designated  to  take  under  the 
appellation  of  heirs,  are  the  heirs  of  the  body 
of  his  father,  and  not  the  heirs  of  the  donee, 
or  his  heirs  of  the  body  of  his  father.  A  gift 
to  his  heirs  of  the  body  of  his  father,  if  it 
created  an  intail  in  the  heirs  of  the  body  of 
the  father,  might  postpone,  and  for  a  time 
exclude  the  right  of  enjoyment  of  the  descend- 
ants of  the  son,  and,  at  all  events,  would 
admit  other  persons  besides  his  isstie  to  the 
succession  under  the  intail.  A  gift  to  the 
heirs  of  the  body  of  the  father,  though  in 
terms  it  is  conjoined  with  the  gift  to  the  son, 
is,  in  point  of  law,  distinct  from  and  inde* 
pendent  of  that  limitation,  for  that  reason 
this  single  limitation  passes  several  and  dis- 
tinct estates. 

The  donee,  by  reason  that  he  is  named, 
will  take  an  estate  for  his  own  life ;  and, 
under  the  limitation  to  the  heirs  of  the 
body  of  his  father,  an  estate-tail  will  vest 
in  the  person  who  can  bring  himself  within 
that  description.     The  donee  himself  may 
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answer  the  description ;  and  in  that  case 
he  will  take  an  estate-tail.  This  estate, 
however,  will  not  vest  in  him,  because  he 
is  the  donee  particularly  named.  When  it 
vests  in  him^  it  will  be  on  the  ground 
that  he  answers  the  description  of  the  gift 
to  the  heirs  of  the  body  of  his  father;  for 
any  other  person  answering  that  descrip* 
tion,  may  take  in  preference  to  this  son, 
the  donee ;  and  if  the  father  be  living,  the 
limitation  to  the  heirs  of  his  body  will  give 
a  contingent  interest,  suspended  from  vesU 
ing  till  his  death.  It  is  to  be  observed, 
however,  that  though  the  intail  may  vest 
by  purchase  in  any  one  answering  the 
description  of  the  limitation  to  the  heirs, 
any  other  person  who  might  have  taken 
under  a  gift  vesting  an  estate  tail  in  the 
ancestor,  may  take  under  this  limitation, 
though  he  is  not  the  general  heir  of  that  an->' 
cestor(o). 

Again,  a  limitation  by  one  entire  connected 
clause  to  A.  for  life,  and  for  years  beyond 
the  life,  gives  several  estates ;  a  freehold  in* 
terest  and  a  chattel  interest  {p) :  and  one 
estate  is  perfectly  distinct  in  quality  from 
the  other,  and  the  assurance  for  the  transfer 


(o)  MandecUlt'%  Case,  1  Inst     5   Burr.  2615.      View  of  the 
26,  b.     SouthcoU  v.  Sttwelly  2     Rule  in  Shelley's  Case,  24. 
Mod.  207.     Wiilis  and  Palmer^         (j>)  Vin.  Abr.  Executor^  U. 

Brownl.  19. 
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of  these  estates  must  be  adapted  to  the  dif* 
ferent  qualities  of  the  interest.     In   conse- 
quence of  accounting  the  term  for  years  dis* 
linct  from  the  estate  for  life,  the  term  may 
merge   in  another   estate,   without  drawing 
with  it  the  estate  of  freehold,  or  being  ex- 
empt from  merger,  as  forming  part  of  that 
estate,  on  the  ground  that  the  estate  for  life 
of  A.  could  not   merge   in  another   estate, 
because  that  other  estate  was  not  of  suffix 
cient  extent  to   cause  the   merger  of    the 
estate  for  life,   though  it  was  sufficient  to 
cause    a    merger   of   the    tenn    for    years. 
Besides,    when    the    estate  of  freehold,  li- 
mited in  conjoint  expression,  with  the  term 
for  years,  is  an   estate  pour  autre  t^e,  and 
limited  to   the  heirs,  as  special   occupants, 
then  on   the  death  of  the  tenant  for  life, 
the  estate  of  freehold  will  devolve  to  the 
heirs,  and  the  estate  for  years  will  vest  in 
the   executors.       Accordingly,    in   Mordant 
V.  fVatts  {q\  it  is  said,  if  I  grant  an  annuity 
for  life,  and  twenty  years  after,  these  are 
several  grants,  and  the  executors  shall  have 
it  after  the  death   of  the    tenant    for   life. 
By  several  grants,  it  must  be   understood, 
that    the    instrument    gives     several    and 
distinct  estates,  in  the  same  manner  as  if 
two  estates  were  limited  by  divided  clauses. 
In  the  principal  case  before  the  court,  the 

(q)  Id.  Ibid. 
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grant  was  to  A.  his  heirs  and  executors 
for  the  life  of  another  person,  and  for  half 
a  year  after;  and  the  Court  said,  if  the 
grantee  had  died,  his  heir  should  have  had 
the  rent  during  the  life  of  the  stranger, 
because,  it  was  payable  to  him,  his  heirsj 
and  executors;  but  neither  of  these  points 
was  material  to  the  judgment.  The  ques« 
tion  debated  and  decided,  related  to  the 
times  of  payment,  in  consequence  of  the, 
death  of  the  cestui  que  vie  in  the  lifetime  of 
the  grantee,  Cranmers  case(r)  must  receive 
attention,  since  if  it  be  law,  heirs  eo  nomine 
took  the  term  by  purchase. 

The  opinion  expressed  on  the  points 
now  under  consideration  is  entitled  to 
attention.  No  other  authorities,  either  for 
the  affirmative  or  the  negative  of  the  propo- 
sition, have  occurred.  The  expressions, 
therefore,  in  Mordant  v.  Watts^  are  most 
likely  to  be  resorted  to,  and  weighed,  when- 
ever the  question  shall  be  litigated.  But  it 
is  probable,  that  the  opinion  in  Mordant  v. 
Watts  will  always  be  considered  loo  clear 
and  too  well  founded^  to  afford  the  most  dis- 
tant hopes  of  success  in  an  attempt  to  im- 
peach its  authority.  To  say  that  a  freehold 
is  a  chattel,  or  that  a  chattel  is  a  freehold, 
is  absurd ;  and  the  same  estate  cannot  be 
freehold  at  one  time,  and  a  chattel  at  another 

(r)  2  Leo.  6.  Vin.  Abr.  £xecutor>  D.  pi.  20,  2I« 
VOL.  III.  G 
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time.  At  least,  it  is  more  reasonable  to  saj, 
there  are  several  estates ;  one  wholly  '-  and 
completely  freehold,  the  other  wholly  and 
completely  of  a  chattel  quality.  The  con- 
sequence will  be,  that  though  the  limitation 
gives  a  continued  time  of  enjoyment,  with- 
out any  interval,  yet  in  the  intendment  of 
law,  there  is  a  several  distinct  ownership  un- 
der each  estate,  and  the  years  may  merge  in 
a  more  remote  estate,  notwithstanding  the 
estate  of  freehold  may  still  remain  a  continu- 
ing, separate,  and  distinct  interest.  Besides, 
is  it  not  reasonable  that  the  years  may  pasS' 
without  carrying  the  estate  for  life?  The 
intention  may  sometimes  call  for  this  con- 
struction; and  what  rule  or  policy  of  law 
denies  the  application  of  it?  Because  an 
instrument  is  insufficient  to  pass  the  time  of 
the  estate  for  life,  either  for  want  of  livery 
of  seisin,  or  for  want  of  a  lease  for  a  year,  to 
raise  an  estate  capable  of  being  enlarged  by 
a  release,  or  for  any  other  reason  peculiar  to 
estates  of  freehold,  shall  the  instrument  be 
also  void  as  to  the  time  of  the  year,  though 
there  be  an  express  limitation  of  that  time  ? 
And  yet  that  the  term  should  not  pass  under 
these  circumstances,  is  a  necessary  conse- 
quence of  admitting  that  the  several  periods, 
of  the  life,  and  the  year,  are  constituent  parts 
of  one  entire  estate. 

The  observations  on  this  case  are  not,  by 
any  means,   inconsistent  with    the  opinion 
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of  Chief  Justice  Bridgmah.  The  two  cases 
are  essentiafly  different.  Iii  the  case  before 
that  judge,  both  interests  were  of  a  chattel 
quality.  In  the  case  under  consideration, 
one  estate  is  freehold,  the  other  chattel; 
interests  so  dissimilar,  communicating  quali- 
ties so  totally  different,  that  union  between 
them,  B,i  parts  of  an  entire  estate,  seems  in^ 
compatible. 

In  reference  to  the  rule  in  Shelley*^ 
case  it  may  be  observed,  that,  when  the 
limitations  to  the  ancestor  and  the  heirs 
are  immediate,  or  eventually  become  so, 
by  the  determination  or  failure  of  in-^ 
termed  iate  estates,  the  several  interests 
imported  by  these  limitations,  will  con- 
solidate, and,  by  merger,  become  one 
entire  estate,  giving  one  undivided  time 
of  continuance.  When  other  estates  are 
limited  intermediately,  the  limitation  to 
the  heirs,  will,  during  the  existence  of 
these  estates,  give  to  the  ancestor  an  estate 
in  remainder,  to  take  effect  in  possession, 
according  to  the  order  in  which  it  is  li- 
mited, in  subordination  to,  and  after  the 
determination  of  the  intermediate  estates 
by  which  it  is  preceded,  excepting  only 
those  instances  which  are  the  same  in 
principle,  or  in  circumstances,  as^  the  case 
of  Lasds  Bowles  {$).    In  that  case  all  the  re^ 

(«)  11  Rep.  80. 
G  2 


84  ON  MERGER. 

mainders  limited  mediately  between  several 
gifts,  one  to  a  man  and  his  wife  for  their 
lives,  the  other  to  their  heirs  of  their  bodies, 
were  contingent;  and  it  was  held  that  an 
estate-tail  did  execute  in  the  husband  and 
wife,  so  as  to  entitle  them  to  be  deemed 
tenants  of  an  estate-tail  in  possession:  but 
sub  modo ;  so  that,  on  the  vesting  of  the  con- 
tingent interests,  the  husband  and  wife  should 
be  tenants  for  their  lives  with  a  remote 
remainder  in  tail. 

Even  though  the  several  limitations  had 
been  so  made  as  to  be  operative,  without 
the  aid  of  the  rule  in  Shelley's  case ;  for  ex- 
ample, by  a  remainder  to  the  donee  and  his 
heirs  or  the  heirs  of  his  body,  the  like 
temporary  union  and  consolidation  would 
have  taken  place,  so  as  to  open  and  let  in 
the  contingent  remainders,  when  and  if  they 
should  become  capable  of  effect.  These  are 
instances  of  merger  which  are  conditional 
and  not  absolute.  The  cases  of  Lewis 
Bowles  {t\  and  Hooker  y.  Hooker  (u)^  and 
CordaVs  case  (a?),  afford  the  material  autho- 
rities, and  they  are  relevant  to  the  doctrine  of 
merger  as  it  affects  contingent  remainders^ 
dower,  curtesy,  &c. 

(0  1 1  Rep.  80.  (if)  Cn>.  Elb.  315. 

(x)  Rep.    Temp.   Hardw. 
Ann.  13. 
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Thai  the  accession  of  a  third  or  intermediate 
Estate  may  be  the  Cause  of  Merger^  as  be-- 
tzsfeen  tzDo  or  more  other  Estates. 

The  law  of  merger  may  operate  between 
three  or  more  estates,  as  well  as  between  two 
estates* — A  third  estate  may  be,  and  fre- 
quentlj  is,  the  means  of  the  union  of  two 
estates  and  the  merger  of  one  of  them,  when 
they  would  otherwise  be  kept  apart  and  re- 
main distinct.  This  observation  will  become 
intelligible,  by  supposing  A.  to  be  tenant  for 
life,  with  remainder  to  B.  for  life,  with  re- 
mainder to  A.  in  fee  :  or  by  supposing  B.  to 
be  tenant  for  life,  with  remainder  to  A,  for 
life,  with  remainder  to  B.  in  fee. 

In  the  former  case,  the  intermediate  estate 
of  B.  will  prevent  the  union  of  the  several 
estates  in  A.,  and  in  the  latter  instance  the 
estates  of  B.  are  kept  distinct  by  the  estate 
of  A. 

This  position  will  be  proved  by  Bates^^ 
case  {y\  and  the  case  of  Duncomb  and  Dim- 
comb  (z).  From  the  doctrine  established 
by  these  cases,  and  to  be  stated  in  con- 
sidering the  effect  of  merger  in  reference 
to  titles  by  curtesy  and  dower ^  it  will  be  evi- 

(y)  Salk.  Lord  R«ym.  326.  (z)  2  Lev.  437. 
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dent,  that  the  right  of  dower  or  of  curtesy 
may  depend  on  the  application  of  the  law 
of  merger.  But  with  a  view  to  the  remarks 
to  be  made,  on  introducing  the  several  cases 
of  BateSy  and  Duncomb  v.  Duncomb^  it  is 
observable  that  cateris  paribus^  if  in  the 
first  instance  B.  had  conveyed  his  estate  for 
life  to  A.,  and  in  the  second  instance 
had  conveyed  his  several  estates  for  Ufe 
and  in  fee  to  A.,  the  three  estates  would 
have  united  and  become  one  entire  in- 
terest. In  each  of  these  cases  the  impedi- 
ment to  merger,  arising  from  the  intermediate 
estate,  will  be  and  was  removed  when  that 
estate  shall  be  annihilated  by  merger. 
These  instances  then  prove  that  as  to  this 
point,  it  is  immaterial  whether  the  person 
who  has  the  second  or  intermediate  estate, 
acquires  the  first  and  third  estates,  or  whe- 
ther the  owner  of  the  first  and  third  estates, 
becomes  tenant  of  the  second  or  interme- 
diate estate. — And  of  the  circuitous  mode 
in  which  merger  takes  place  in  those  in- 
stances, some  notice  will  be  taken  in 
considering  the  other  heads  of  division. 
The  observations  to  be  introduced  under 
these  divisions  will  abo  illustrate  these  cases. 
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That  the  several  Estates  must  vest  in  the  same 

Person. 

Another  circumstance  to  be  noticed  under 
this  division  is,  that  the  several  estates  must 
meet,  that  is,  vest  in  the  same  person. 
^Several  estates,  in  distinct  persons,  will 
remain  several  and  distinct  interests.  The 
union  of  two  or  more  estates  in  the  same 
individual,  or  in  two  or  more  persons  seised 
jointl]/:,  is  the  cause  of  merger. 


That  the  two  Estates  must  be  in  the  same 
Lands ;  or  in  the  same  part  of  the  same 
Lands. 

These  positions  require  very  little  explana* 
tion.  The  examples  for  their  illustration, 
will  be  easily  collected  from  the  subsequent 
divisions.  The  two  estates  must  be  in  the 
same  lands ;  or  when  the  lands  are  held  by 
several  persons  in  undivided  parts,  then  in 
the  same  parts  of  these  lands.  Several  estates 
in  distinct  parts  are  not  zedthin  the  rule  of 
merger :  and  therefore  if  A.  have  an  estate 
for  life  in  one  moiety,  or  any  other  part  of  a 
parcel  of  land,  and  an  estate  for  life  or  in  tail 
in  the  other  moiety ^  or  any  other  part  of  the 

G  4 
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same  land,  one  of  these  estates  cannot  merge 
in  the  other.  These  are  several  estates  in 
distinct  parts;  and  are  to  be  considered 
exactly  as  if  they  were  distinct  estates  in  dis- 
tinct farms :  and  the  doctrine  of  merger  re- 
quires the  concurrence  of  several  estates  in 
the  same  lands,  or  in  the  same  part  of  the 
same  lands.  This  is  material  in  an  especial 
manner  to  the  knowledge  of  the  law  of  mer- 
ger, in  application  to  the  estates  of  tenants 
by  entireties,  joint-tenants  and  tenants  in 
common  ;  and  as  between  persons  who  have 
estates  under  cross-remainders.  A  general 
rule  as  to  these  tenancies,  and  to  be  insisted 
on  more  fully  under  an  appropriate  head  of 
this  essay,  is,  that  the  law  an  merger  may 
operate  to  the  extent  in  which  the  same  person 
has  several  estates  in  the  same  parcel  of  landj 
or  in  the  same  paii  of  one  parcel  of  land.  For 
the  purpose  of  merger,  each  person  who  is 
tenant  by  entireties  has  the  entirety  of  the 
lands  as  one  individual.  Therefore,  merger 
may  be  in  the  same  manner,  and  to  the  same 
extent,  as  if  there  were  a  sole  seisin :  but 
joint-tenants  have,  for  the  purposes  of  mer- 
ger, only  aliquot  parts  ;  although  for  the  pur- 
poses of  surrender  or  release  to  one  of  them, 
and  for  many  other  purposes  of  tenure,  they 
ate  seised  per  my  et  per  out :  and  tenants 
in  common  have  only  particular  undivided 
shares^  which  as  between  themselves  may  be 
equal  or  unequal  in  their  extent,  and  each 
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share  is  considered  as  a  distinct  tenement, 
and  gives  a  separate  and  distinct  freehold; 
Therefore,  as  to  joint-tenants,  and  tenants 
in  common,  the  merger  will  not  operate  be- 
yond the  extent  of  the  part  in  which  the 
owner  has  two  several  estates. 


That  an  Estate  may  merge  for  one  part  of  the 
Land  and  continue  in  the  remaining  part  of 
the  same  Land. 

A  consequence  arising  from  these  deduc- 
tions is,  that  an  estate  may  merge  for  one 
part  of  the  land;  and  continue  in  the  re- 
maining part  of  that  land  :  as  if  A.  be  tenant 
for  life,  remainder  to  B.  and  C.  for  life,  in 
tail  or  in  fee,  and  A.  convey  his  estate  to  B. 
or  C,  the  estate  for  life  will  merge  as  to  one, 
and  continue  as  to  the  remaining,  moiety 
of  the  same  land.  So  when  A.  and  B.  are 
joint-tenants,  or  tenants  in  common  for  life, 
remainder  to  C.  in  fee,  and  A.  conveys  his 
estate  for  life  to  C,  there  will  be  a  merger 
as  to  one  moiety  only  of  the  land ;  and  B. 
will  be  tenant  for  life  of  the  other  moiety* 
After  merger,  B.  and  C.  will  be  tenants  in 
common  of  the  freehold,  and  C.  will  have 
the  inheritance  of  one  moiety  as  tenant  in 
fee  in  possession,  and  of  the  other  moiety  as 
tenant  in  fee  expectant  on  the  decease  of 
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JB.  (a).  These  instances  establish  the  propo- 
sition that  merger  may  be  partial ;  that  an 
estate  in  an  aliquot  part  of  the  land  may 
merge,  while  the  estate  in  other  parts  of  the 
same  land  will  be  a  continuing  interest ;  and 
from  the  examples  already  adduced,  it  will 
appear  that  the  merger  xbAU  not  he  more  exten-- 
she  than  that  particular  part  of  the  land  in 
which  there  are  several  successive  estates  in  the 
same  person,  without  any  difference  whether 
the  more  immediate  or  the  more  remote  estate 
comprises  a  larger  portion  of  the  lands. 


Inquiry  whethei'  several  Estates  in  an  equal 
Share  of  the  same  Lands  shall  he  referred 
to  the  same  Share. 

Sometimes  it  has  been  doubted  whether 
several  distinct  estates,  in  an  equal  share 
of  the  same  lands,  should  be  referred  to  the 
same  identical  share  of  these  lands.  Thus 
in  Church  v.  Edwards  (ft),  by  settlement 
dated  the  29th  and  30th  July  1702,  on  the 
marriage  of  Pensometh  Edwards  with  Hannah 
Saunders^  lands  were  settled  to  the  use  of 
Pensometh  Edwards  for  life,  remainder  to 
Hannah  for  life,   remainder  to  the  heirs  of 


{a)  WUcoft  case,  2  Rep.  60. 

(6)  2  Bir».  Ch»  Cat.  180;  also  ThrmioiU  v.  Peake,  I  Sir.  \Z 


Hannah  to  be  begotten.  This  estate-tail 
descended  on  Hannah  and  Elizabeth^  the 
daughters  of  the  marriage.  The  remainder 
in  fee  also  descended  to  them  as  heirs  of 
their  mother's  brother,  and  consequently  from 
a  person  who  had  the  fee,  distinct  from  the 
estate-tail.  Hannah^  the  daughter,  being  in 
possession,  le^ed  a  fine  with  proclamations 
of  one  moiety,  and  filed  a  bill  in  chancery 
for  partition,  and  devised  the  lands;  and 
the  present  bill  was  by  persons  claiming 
under  Hamwh  the  daughter,  against  persons 
claiming  under  EHzabethj  to  revive  the  pro* 
ceedings  in  the  former  suit.  For  the  defend- 
^ts,  it  was  contended,  that  Hannah^  having 
a  moiely  in  the  estate-tail,  the  remainder 
to  both  sisters  in  fee,  her  fine  would,  as  to 
the  remainder  in  fee,  only  bind  a  moiety  of 
that  moiety,  and  not  a  moiety  of  the  en- 
tirety :  and  it  was  alleged,  that  if  she  had 
been  seised  of  a  moiety  in  tail,  with  remain- 
der to  herself  and  a  stranger  in  fee,  her  fine 
would  clearly,  as  to  the  remainder  in  fee, 
have  afiected  only  a  moiety  of  the  moiety ; 
and  that  the  question  only  was,  whether  the 
sisters  being  interested  in  the  estate-tail,  as 
well  as  the  remainder  in  fee,  could  make  any 
difference.  But  by  Lord  Kemftm^  then 
Master  of  the  Rolls,  it  was  said,  ^^  By  the 
^^  fine  Hannah  obtained  a  base  fee  in  that 
^^  moiety  in  which  she  had  an  estate-tail. 
^^-How  can  you  differ  the  moiety  in  which 
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^^  ^  had  the  estate-tail  from  that  in  which 
^^  she  had  the  remainder  in  fee  P    It  would 

be  rather  curious  to  distinguish  the  one 

from  the  other,  for  the  piupose  of  depriv- 
^^  ing  her  of  the  moiety  in  which  she  had  the 
^^  estate*taiL  The  estate-tail  is  now  spent 
*•  by  the  death  of  the  sisters,  and  the  rever- 
^  sion  is  fallen  in.  But  if  the  defendants 
^'  think  it  worth  arguing,  I  will  send  a  case 
*^  to  the  Common  Pleas,  upon  the  question, 
^  whether  Hamiahy  under  the  deeds  of  29th 
**  and  30lh  July  1702,  and  by  her  fine,  ac- 
^^  quired  a  fee-simple  in  anj'  and  what  part 
"  of  the  estates,  settled  by  those  deeds  ?*' 
A  case  was  accordingly  sent  to  the  Common 
Pleas,  and  argued  by  Mr.  Serjeant  Hillj  and 
that  court  was  of  the  same  opinion  with  the 
Master  of  the  Rolls. 

The  object  of  the  argument  was  to  shew, 
that  Hannah  had  several  estates;  one  in  a 
moiety;  another  in  a  moiety  of  her  own 
moiety ;  and  a  third  in  a  moiety  of  the  moi* 
ety  of  her  sister,  in  effect,  three  estates ;  and 
that  her  fine  applied  to  a  moiety  only  of  that 
moiety  of  which  she  was  tenant  in  tail  in 
possession,  and  to  a  moiety  of  the  other 
moiety  in  which  she  was  supposed  to  have 
a  remainder  in  fee. 

And  there  are  cases  in  which  the  remainder 
or  reversion  may  be  in  a  distinct  share, 
thou^  Church  and  Edwards  is  not  an  in- 
stance of  this  sort ;  and  there  will  be  a  mer- 
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ger,  when  no  reason  exists  for  distinguishing 
the  shares,  and  there  will  not  be  any  merger 
when  there  is  a  reason  for  distinguishing  the 
shares. 

When  there  are  several  particular  estates, 
there  must  be  several  and  distinct  inherit- 
ances (c).  This  seems  to  present  the  ground 
for  distinguishing  the  cases  in  which  several 
persons  having  the  reversion  or  remainder 
shall  or  shall  not  have  several  estates  in  the 
same  share. 

A.  and  B.  were  devisees  as  tenants  in  com- 
mon in  tail.  One  of  them  died  in  the  life* 
time  of  the  testator,  and  the  reversion  de- 
scended to  the  surviving  devisee  and  another 
co-heir  of  the  testator.  On  the  question 
whether  the  surviving  devisee  had  the  rever- 
sion in  fee  in  the  same  identical  share  in 
which  he  had  the  estate-tail,  a  highly  distin- 
guished convejrancer  gave  an  opinion  that 
the  surviving  devisee  had  an  estate-tail  by 
descent,  and  one  half  of  the  other  moiety, 
bdng  one  fourth,  by  descent;  and  conse- 
quently the  reversion  of  the  share  of  which 
he  was  tenant  in  tail  descended  to  himself 
and  the  other  co-heir. 

Indeed  on  sound  principles,  too  clear 
to  be  mistaken,  it  should  seem,  that  when 
there  are  distinct  mmetiesy  there  must  be  a 
distinct   reversion    of  each    moiety;   since 

(c)  Co.  Lit.  183,  b.  191,  ^  Com.  Di^.  Estates. 
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each  moiety  is  a  distinct  tenement;  and 
there  must  be  a  distinct  reversion  of  that 
moiety.  Granting  this  proposition  to  be 
correct,  and  who  can  deny  it  ?  the  reversion 
must  descend  to  all  the  co-heirs,  and  one 
reversion,  or  the  reversion  of  one  moiety, 
cannot  descend  to  one  co-heir,  and  the  other 
reversion,  in  other  words,  the  reversion  of  the 
other  moiety,  cannot  descend  to  the  other  co- 
heir. It  is  against  all  principle  that  co-heirs 
should  hold  in  such  manner. 

When  one  moiety  is  granted  to  A.  for  life, 
and  the  other  moiety  to  B.  for  life,  or  in  tail, 
there  will  be  a  distinct  reversion  of  each 
moiety.  A  devise  in  like  manner,  will  give 
the  same  result.  Of  each  moiety  there  will 
be  a  distinct  reversion,  and  that  reversion 
would  descend  to  the  co-heirs. 

Though  several  estates  tail  were  given  to 
different  persons,  there  would,  of  necessity, 
be  a  separate  reversion  of  each  share;  for 
the  particular  estate  in  each  share  may 
determine  at  a  different  period ;  and  on  the 
determination  of  the  particular  estate,  the 
heirs  would  be  entitled  to  that  reversion  as 
heirs.  Though  the  heirs  were  the  donee  in 
tail  by  will,  the  rule  of  law  would  be  equally 
applicable  to  them.  Each  would  have  a  par* 
ticular  estate,  and  of  consequence  there  must 
be  a  distinct  reversion  of  each  separate  share, 
and  that  reversion  would  descend  to  all  the 
co-heirs. 
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These  observations  origiaating  with  the 
conveyancer,  to  whom  reference  has  been 
made,  place  the  question  in  its  true  point 
of  view,  and  refer  it  to  principles  of  tenure, 
so  well  founded  and  thoroughly  acknow- 
ledged, that  whenever  the  question  shall  be 
again  agitated,  this  reasoning  may  possibly 
prevail,  since  they  do  not  contravene  the 
reason,  or  as  a  consequence  the  authority,  of 
Church  and  Edwards;  for  that  case,  to  be 
consistent  with  principle,  must  have  been 
grounded  on  its  peculiar  circumstances. 

Now  OB  Church  and  Edwards  it  is  observ- 
able that  the  co-parceners  in  tail  had  only 
one  estate  between  them,  and,  therefore,  their 
seisin  of  the  estate-tail  was  as  entire  as  their 
seisin  of  the  remainder  or  reversion  in  fee, 
and  they  had  only  one  estate-tail  and  one 
immediate  remainder  or  reversion.  But 
when  two  persons  are  tenants  in  common,  in 
tail,  or  for  life,  with  the  reversion  in  fee  to 
them  by  descent,  they  have  several  particular 
estates,  and  for  the  reason  already  stated, 
several  reversions ;  and  the  consequence  of 
their  having  several  reversions  will  be,  that 
A.  and  B.  will  have  a  reversion  expectant 
on  the  estate  of  A.,  in  his  moiety ;  and  A. 
and  B.  will  have  a  reversion  expectant  on 
the  estate  of  B.  in  his  moiety ;  at  least  this 
would  be  the  case  as  between  all  persons, 
except  A.  and  B. :  and  no  reason  in  law  oc- 
curs for  distinguishing  their  case  from  that 
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of  Other  persons  merely  with  reference  to  the 
learning  of  merger.  To  shew  the  absurdity 
and  injustice  of  a  contrary  rule,  A.  and  B. 
may  be  supposed  to  be  tenants  in  special  tail 
to  diem  and  the  heirs  of  their  bodies  by  par- 
ticular women.  Thus  one  of  than  might  be 
tenant  in  tail  after  possibility  of  issue  extinct, 
at  the  time  of  the  descent ;  and  if  the  rever- 
sion would  merge  his  interest  in  the  whole 
of  his  share,  there  would  be  an  inequality  in 
the  right  of  A.  and  B.  under  the  descent ; 
since  A.  would  take  a  reversion  expectant  on 
an  estate  for  life,  while  B.  would  take  a  re- 
version expectant  on  an  estate-taiL  It  is  not 
a  sufficient  answer  to  say  that  each  obtains 
the  complete  ownership  of  his  identical 
share. 

It  must  also  be  kept  in  mind  that  in 
Church  and  Edwards  the  same  persons  were 
co-parceners,  as  well  of  the  estate-tail  as  of 
the  reversion  in  fee ;  and  co-parceners  con- 
stitute only  one  heir,  and  they  are  seised  per 
my  et  per  tout^  of  the  estate  held  in  co-par- 
cenary:  and  they  were  not  seised  of  the 
reversion  expectant  as  to  one  moiety,  on  the 
death  of  one  of .  them  without  issue,  and 
expectant  as  to  the  other  moiety,  on  the 
death  of  the  other  of  them  without  issue ; 
but  were  seised  of  the  reversion  in  fee  ex- 
pectant on  an  estate-tail  in  the  intirety ;  but 
when  two  persons  are  tenants  in  common  in 
tail,  and  the  reversion  descends  to  them,  thw 
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the  reversion  of  each  moiety  descends  to 
them,  and  they  have  one  moiety  expectant 
on  the  estatertail  in  that  moiety,  and  the 
other  moiety  expectant  on  the  estate-tail  in 
this  moiety ;  and  both  being  so  seised  of 
the  reversion  of  each  moiety,  during  the 
existence  of  the  particular  estate  in  that 
moiety,  both  must  nepessarily  become  seised 
in  possession  on  the  expiration  or  determina- 
tion of  the  particular  estate :  and  it  follows 
that  as  both  take  the  reversion  of  each 
moiety  by  descent,  neither  has  a  moiety  of 
the  reversion  expectant  on  his  own  estate- 
tail  in  that  moiety,  but  is  seised  per  my  et  per 
tout  with  his  companion  in  co-parcenary,  of 
the  whole  of  the  reversion  expectant  as  to 
each  of  the  moieties  on  the  estate-tail  in  that 
particular  moiety. 

Thus  in  cases  like  Church  and  Edwards^ 
the  reversion  in  fee  descends  in  co-parcenary, 
in  the  same  manner,  and  with  the  same 
connexion  between  the  tenants  as  they 
take  the  estate-tail  by  descent.  They  con- 
tinue seised  in  co-parcenary  of  the  several 
estates,  and  they  have  their  ownership,  in  and 
throu^out  the  same  share.  Neither  of  the 
heirs  in  tail  is  tenant  to  himself  and  the  other 
co-heir,  but  the  several  heirs  in  tail  are  also  the 
reversioners ;  and  the  merger  of  the  particular 
estate,  when  it  shall  no  longer  be  privileged 
under  the  statute  of  intails,  will  be  only  a  con- 
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sequence  of  an  ownership  in  the  same 
part  of  the  same  lands,  originally  under 
several  estates^  which  the  policy  of  the 
law  blends,  as  soon  as  it  can,  into  one 
entire  estate.  And  it  will  be  found  that 
this  construction  has  been  made  in  applica* 
tion  to  joint-tenants  (c),  even  when  a  se» 
verance  of  the  joint-tenancy  has  been  the 
consequence. 

On  the  whole,  the  general  conclusion  to 
be  drawn  from  the  determination  in  Church 
and  Edwards^  is  only  that  several  successive 
estates  will  be  referred  to  the  same  share, 
when  there  are  not  any  means  for  db* 
tinguishing  the  application  of  these  estates 
to  different  shares.  For  it  is  too  clear  to 
admit  of  doubt,  that  circumstances,  and  the 
nature  of  the  title,  may  impose  the  ne« 
cessity  of  admitting  that  several  estates, 
conferring  a  right  of  possession  in  different 
degrees,  to  equal  parts  of  the  same  lands, 
must  be  applied  to  d^creivt  paxts  of  these 
lands.  Thus>  A.  and  B.  are  tenants  in  com- 
mon in  fee,  and  A«  settles  his  moiety  on 

C.  for  life,  and  B,   settles   his   moiety  on 

D.  for  life,  and  the  reversion  of  B.  descends 
to  C,  the  several  estates  of  C.  will  remain 
distinct.  These  estates  exist  in  an  equal 
share  of  the  same  lands;  but  they  clearly 

(c)  2  Rep.  60.  WimsoeB  Case. 
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exist  in  different  shares.  This  is  the  pro-^ 
tection  of  the  particular  estate  from  merger. 
As  between  these  estates  there  is  not  any 
connexion  or  privity  in  title;  no  depend- 
ance  of  one  estate  on  the  other.  The  estate 
for  the  life  of  C.  is  derived  from  the  title 
of  A.,  while  the  reversion  in  fee  is  derived 
under  the  title  of  B.  It  is,  therefore,  im^ 
passible  for  one  estate  to  blend  with  the 
other.  There  is  a  want  of  that  privity  of 
right,  and  of  title,  which  is  essential  to 
merger.  The  privity  and  connexion  of 
title  as  to  the  life-estate  of  C.  is  between 
C.  and  A.,  or  those  who  claim  under  him, 
and  as  to  the  reversion  in  fee,  it  is  between 
C.  and  D. 
.  So  when  A.  and  B.  are  tenants  in  com- 
mon, in  tail,  with  cross  remainders  to  them 
in  fee,  or  in  tail,  A.  has  an.  estate-tail  in 
a  moiety,  with  a  remainder  in  that  moiety 
to  his  companion:  and  he  and  his  com^ 
panion  are  in  a  similar  situation,  as  far 
as  relates  to  the  other  moiety.  That  the 
estate-tail  in  dther  of  these  moieties  may 
be  enlarged  into  a  fee-simple,  the  tenant 
in  tail  of  that  moiety  must  suffer  a  recovery, 
or  they  may  join  in  a  recovery  of  the 
intirety:  and  when  they  have  the  immedi* 
ate  remainder  in  fee,  their  fine  with  procla- 
mations will  be  effectual  to  complete  the 
title. 

So  when  A.  and  B.  are  tenants  in  common 
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for  life  or  ia  tail,  with  a  reversion  to  C.  and 
D.,  it  seems,  as  may  be  collected  from 
former  observations,  that  C.  and  D.  have 
two  distinct  reversions;  one  expectant  on 
the  estate  of  A.,  the  other  expectant  on 
the  estate  of  B. ;  and  therefore  a  title  by 
descent  or  purchase,  derived  by  A.  from 
C.  or  D.,  can  only  give  a  title  to  one 
moiety  of  that  particular  share  in  which  A. 
has  the  precedent  estate.  For  to  admit 
that  he  took  the  entirety  of  that  share, 
would  be  to  change  the  nature  of  the 
ownership  of  the  other  party  ;  since,  in- 
stead of  having  a  moiety  expectant  as  to  one 
part  on  the  estate  of  A.,  and  as  to  the  odier 
part  expectant  on  the  estate  of  B.,  he  would 
have  a  reversion  wholly  expectant  on  the 
share  of  one  of  them  only,  and  consequently 
a  very  different  degree  of  ownership  ;  for  as 
to  the  reversion,  the  rule  must,  with  the  ex- 
ception of  the  instance  of  co-parceners  in  tail, 
who  in  point  of  law  have  only  one  estate, 
be  the  same  whether  the  particular  tenants 
have  equal  or  unequal  estates :  for  instance, 
one  an  estate  for  life,  and  the  other  an  estate 
tail :  and  it  cannot  be  supposed  that  merger 
should  so  far  injure  one  of  several  rever- 
sioners, as  to  give  him  a  reversion  expec- 
tant wholly  on  an  estate-tail,  instead  of  a 
reversion,  expectant  partly  on  an  estate  for 
life.  It  therefore  seems  to  follow,  that  as 
often  as  one  person  has  a  particular  estate  in 
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part  of  lands,  and  the  remainder  or  reversion 
in  that  share  is  in  the  same  person  by  a  pur- 
chase or  descent,  there  must  be  a  merger  to 
the  extent  of  that  share ;  since  the  particular 
estate,  and  the  remainder  or  reversion,  are 
united  in  the  same  person. 

But  as  often  as  the  remainder  or  rever- 
sion is  in  two  or  more  persons  as  tenants 
in  common  or  joint-tenants,  then,  as  these 
persons  have  a  reversion  in  each  share,  there 
can  be  a  merger  only  for  the  aliquot  part  of 
the  person  who  has  the  remainder  or  rever- 
sion in  the  same  share  in  which  he  has  the 
particular  estate. 

In  practice,  it  is  sometimes  desirable  to 
vest  in  each  of  several  persons,  tenants  in 
remainder,  the  freehold  of  the  particular 
shares  of  which  they  are  seised  under  the  re- 
mainder. This  is  especially  the  case,  when 
the  parties  are  desirous  of  obtaining  a  parti- 
tion in  fee  at  law.  Under  these  circum- 
stances, it  is  of  importance  to  limit  the 
freehold  to  them  in  such  manner  as  will  un- 
questionably give  to  each  person  the  freehold 
of  that  particular  part  in  which  he  has  the 
inheritance  in  remainder ;  for,  unless  the  de- 
mandant and  tenant  are  severally  seised  in 
fee  of  their  respective  shares,  the  partition 
will  be  binding  only  till  the  estate  of  one  of 
them  shall  determine,  and  will,  not  bind  those 
in  remainder. 

From  the  case   of  Church  and  Edwards^ 
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and  other  authorities,  there  appears  ground 
for  cdntending,  that  the  law  will  of  itself 
appropriate  to  each  person  the  freehold  of 
the  particular  share  in  which  he  has  the 
remainden  But  since  these  authorities 
are  not  universally  relied  on,  and  seem  to 
admit  of  exceptions,  it  will  in  practice  be 
right  to  remove  from  titles  all  causes  for 
doubt,  arising  from  the  want  of  an  express 
appropriation  of  the  freehold  to  the  parti^ 
cular  share  in  which  each  remainder^man 
has  his  estate  of  inheritance,  and  words  of 
appropriation  of  the  freehold  to  the  inherit- 
ance will  be  proper. 

The  words,  "  and  as  to,  for,  and  concem- 
^^  ing  all  that  part  or  share  of  and  in  the  said 
^^  messuages,  &c.  in  which  the  said  A.  hath 
^'  an  estate  of  inheritance  in  remainder  as 
^'  aforesaid,  and  of  and  in  every  part,  &c.  to 
^'  the  use  of  the  said  A.  his  heirs  and  as- 
^'  signs  \'  or  with  such  other  variation,  as  the 
circumstances  may  require. 

In  this  place,  and  as  relevant  to  these 
observations,  the  case  of  Oakley  v.  Smth  (d) 
may  be  stated.  In  that  case  two  per- 
sons, tenants  in  common,  in  tail,  of  a 
copyhold  tenement,  agreed  on  a  partition, 
and  by  that  agreement,  each  tenant  was  to 
have  particular  parcels  of  the  copyhold, 
and  afterwards  each  person  made  a  surren- 
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der  to  the  other,  of  the  parcels  allotted  for 
that  person.  Smithy  the  eldest  son  of  one  of 
the  tenants  in  tail,  contended  that  the  intail 
subsisted  in  a  moiety  of  the  original  moiety 
of  his  mother ;  thereby  meaning  the  moiety 
of  the  entirety  of  those  lands  which  were 
allotted  to  her;  and,  on  a  rehearing,  Lord 
Keeper  Henley  made  a  decree  in  his  favour^ 
on  the  ground  that  the  several  daughters 
only  barred  a  moiety  of  their  respective 
estates,  \iz.  allotments ;  and  this  decree  was 
perfectly  right  in  principle.  It  may  be  sup- 
ported by  the  strongest  arguments.  As  to 
the  particular  lands^  surrendered  by  each  te- 
nant in  common,  that  person  was  tenant  iq 
tail  of  one  moiety  only  thereof. 

Therefore,  as  to  the  intaiU  no  more  was 
affected  by  the  surrender  than  the  lands 
comprised  in  the  surrender,  since  the  sur- 
render of  each  daughter  did  as  to  the  intail 
pass  only  her  original  moiety  of  the  par- 
ticular lands  contained  in  her  own  surrender } 
and  not  the  moiety  of  those  lands  which, 
on  the  partition,  were  allotted  to  herself: 
so  that  although  the  several  surrenders  com-* 
prised  all  the  lands,  yet  the  surrender  of  each 
tenant  in  tail,  was,  as  to  the  intail,  confined 
to  the  particular  lands  allotted  to  her  sister ; 
and  consequently  neither  of  the  tenants  in 
tail  did  any  act  to  bar  the  intail,  in  her  ori« 
^nal  moiety  of  the  lands,  taken  by  her  on 
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the  partition :  and  therefore  as  to  one  moiety 
of  the  lands  in  each  allotment,  there  was  a 
subsisting  intail. 

The  plaintiff,  it  must  be  remembered, 
claimed  and  recovered  a  moiety  of  those  par- 
ticular lands  which  were  surrendered  to  his 
mother  on  the  partition,  and  not  a  moiety 
of  a  moiety,  or  a  fourth  part  of  these  lands ; 
and  it  was  a  moiety  of  the  intirety  of  these  lands 
to  which  he  was  really  entitled  ;  for  his  mo- 
ther had  a  moiety  in  all  the  lands,  and  her 
surrender  barred  her  intail  in  her  moiety  of 
those  lands  only  which  were  comprised  in  her 
surrender,  leaving  her  original  moiety  in 
the  lands  allotted  to  her  altogether  unaf- 
fected by  her  surrender. 

As  to  the  issue  of  the  other  sister,  the  same 
observations  apply  to  the  lands  which  she  re- 
ceived under  the  allotment  made  to  her. 

In  short,  after  the  partition  and  the  surren- 
ders made  to  give  effect  to  the  same,  each 
party  had  an  estate-tail  in  one  moiety,  and 
an  estate  in  fee-simple  in  the  other  moiety  of 
the  lands  comprised  in  her  allotment.  That 
she  had  an  estate  in  fee  in  one  moiety  of 
these  lands  was  the  consequence  of  her  sis- 
ter's surrender. 

That  she  had  only  an  estate-tail  in  the  other 
moiety,  arose  from  the  want  of  a  surrender 
by  herself  of  that  moiety  :  so  that  the 
estate-tail  was  in  her  original  moiety  of  the 
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lands  allotted  to  herself,  and  her  estate  in 
fee  was  in  that  moiety  which  she  received 
under  the  surrender  of  her  sister  as  part  of 
the  transaction  of  partition. 

The  difference  between  this  case  and 
Church  and  Edwards^  is,  that  in  Church  and 
Edwards  the  title  was  complete  by  means 
of  the  learning  on  merger.  The  base  fee 
derived  from  the  estate-tail  merged  in  the 
reversion  in  fee.  At  least  this  must  be  the 
result  of  admitting  that  the  estate-tail  and 
the  reversion  in  fee  of  each  person,  were 
several  estates  in  the  same  individual  share ; 
and  that  the  fine  of  one  of  them  gave  that 
person  a  complete  ownership  and  dominion 
over  the  moiety  in  which  she  had  the  rever- 
sion in  fee.  While  in  the  case  in  Ambler^ 
the  title  was  defective  for  a  moiety  of 
the  lands  in  the  surrender,  because  the  sur- 
renderor never  had  any  estate-tail  in  that 
moiety. 

It  was  intended  to  have  taken  a  view  of 
the  nature  of  cross  remainders,  as  part  of 
this  chapter ;  but  as  such  a  view  would  have 
been  only  a  repetition  of  one  of  the  tracts 
already  published  (e),  and  also  of  part  of  the 
intended  additions  to  the  Essay  on  the  Quan^ 
tity  of  Estatesj  it  is  not  deemed  justifiable 
to  introduce  the  observations  at  large  into 
this  volume.      Suffice  it,  therefore,  to  say, 

(e)  See  Tracts  on  Cross  Remaindersi  &c. 
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that  under  cross  remainders,  each  person 
has  a  distinct  estate,  and  only  one  estate  in 
each  distinct  part,  although  there  may  be 
one  hundred  parts,  and  not  two  estates  in  any 
part 

And  the  reader  who  wishes  to  pursue  the 
author's  arrangement  of  the  subject  of  this 
Volume  should,  at  this  point,  read  the  tract 
on  cross  remainders. 
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CHAP.  IX. 


first  J  That  the  several  Estates  must  beimmC'^ 
diately  eocpectant  on  each  other. 

Secondly^  That  the  more  remote  Estate  must  he 
mthout  any  intervening  vested  Estate^  and 
also  rmthout  any  intervening  contingent  Be- 
mainder  created  in  the  same  instant  of  timCy 
and  by  the  same  means  as  gave  Origin  to  the 
other  Estates.     And^ 

Thirdly,  That  the  Determination,  or  Acquisi^ 
tion  of  an  intermediate  Estate  may  be  th6 
Cause  of  Merger,  as  between  Estates  kept 
distinct  by  means  of  the  intermediate  Estate. 

» 

The  two  first  heads  will  be  blended  under 
one  general  view  of  the  subject. 

From  all  the  cases  which  have  been  deter- 
Hiined,  it  may  be  collected  that  (with  the  ex- 
ceptions which  will  be  noticed),  the  two 
estates  must  be  the  two  vested  estates,  which 
are  to  take  effect  immediately  after  each 
other,  without  any  intermediate  vested  estate  j 
or  at  least  without  any  intervening  remainder 
in  ccmtingency,  arising  under  the  same  con-* 
veyance  by  which  the  former  of  these  estates 
is  created. 
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It  is  absolutely  necessary,  that  the  latter 
estate  should  be  connected  with  the  former 
estate,  and  be  immediately  expectant  there- 
on, so  as  to  come  into  its  place,  on  the  deter- 
mination of  that  estate. 

This  is  universally  true  of  merger,  as  far 
as  relates  to  die  right  of  possession,  by 
means  of  the  more  remote  estate;  but  in 
estates  of  freehold,  there  will  be  a  species 
of  merger,  or  rather  of  union,  and  consoli- 
dation without  merger,  notwithstanding  the 
interposition  of  an  estate  for  years,  and,  in 
some  cases,  notwithstanding  a  mesne  con- 
tingent remainder.  This  is  a  consequence 
of  the  system  of  our  tenures.  The  two 
estates  of  freehold  are  united,  only  for  the 
purpose  of  remedial  actions,  and  of  confer- 
ring a  title  on  husbands  to  be  tenants  by 
the  curtesy,  and  of  wives  to  be  tenants  in 
dower.  As  between  these  persons,  and  with 
a  view  to  remedies  by  real  actions,  and 
rights  depending  on  the  ownership  of  the 
freehold,  a  term  for  years  is  considered 
merely  as  a  contract  for  the  possession.  At 
the  conmion  law  the  tenant  under  a  term 
for  years,  was  rather  a  bailiff  than  an 
owner  (a).  Originally,  he  had  not  any  per- 
manent interest.  He  held  rather  by  cur- 
tesy, and  favor,  than  as  a  right;    for  the 

(a)  1  Salk.  254.    Essay  on  Estates,  Chap.  Freehold. 
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benefit  of  the  lessors,  rather  than  for  his 
own  particular  interest.  Till  the  reign  of 
Henry  the  Eighth,  the  termor  was  merely 
dependant  on  his  lord  for  the  continuance 
of  his  tenancy.  By  a  feigned  recovery,  tibe 
term  might  have  been  defeated,  and  the  te- 
nant deprived  of  his  remedy.  A  statute  of 
that  reign  first  gave  stability  to  the  interest 
of  the  termor,  by  enabling  him  to  falsify 
recoveries  against  his  lessors,  when  these  re- 
coveries were  feigned — in  other  terms,  with- 
out real  title.  Under  the  provisions  of  this 
statute,  tenants  for  years  became  permanent 
and  substantial  owners,  and  were  liberated 
from  the  tyranny  and  caprice  of  their  land-r 
lords ;  but,  notwithstanding  the  change  in 
the  circumstances  of  their  tenancy,  the  an- 
cient rules  of  law  were  applied  to  titles, 
which  merely  concerned  the  freehold  and 
inheritance.  The  sole  object  of  the  statute 
was  to  give  permanency  and  security  to  the 
interest  of  the  tenant,  without  making  any 
alteration  in  the  ownership  of  the  freehold, 
or  varying  the  rules  by  which  that  ownership, 
or  the  quality  of  the  interest  of  the  termor 
was  regulated. 

As  far  as  the  doctrine  of  merger  is  con- 
cerned, the  general  rule  is,  that  while  any 
estate  is  interposed  between  two  estates,  in 
the  same  person,  the  intermediate  estate 
(with    the  exception   of  the  instance  of  a 
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merger  taking  place,  iiotwithstaiiding  a  con^ 
tingent  remainder,  and  in  destruction  of  that 
remainder,  imder  the  restrictions  noticed  in 
a  future  page,  and  of  a  term  of  years  between 
two  estates  of  freehold,)  will,  during  its  con- 
tinuance, keep  the  other  estates  distinct  from 
each  other.  This  rule  may  be  collected  from 
a  great  variety  of  cases.  Thus  executors  had 
a  term  of  years  as  such,  and  there  was  a 
mesne  estate  for  years  in  another  person, 
(for  so  the  book  must  be  understood,)  and 
die  executors  purchased  the  reversion  in  fee, 
^^  the  first  lease  remained  by  reason  of  the 
**  mesne  remainder/'  (b) 

So  in  Dwicomb  and  Duncomb  (c),  a  man 
was  tenant  for  his  life,  remainder  to  a  trus* 
tee  for  his  life,  with  remainder  to  himself  in 
tail ;  and  it  was  decided,  that  his  wife  was 
not  entitled  to  dower.  The  ground  of  this 
determination  was,  that  the  trustee  had  an 
actual  interposed  estate  for  life,  and  not 
merely  a  possibility ;  and  this  mesne  estate 
kept  the  two  estates  of  the  husband  distinct ; 
and  prevented  the  attachment  of  a  title  of 
dower. 

And  in  Bates's  case(£2),  it  was  admitted 
that  an  interposed  estate  of  freehold  would 
have  prevented  the  union  of  the  estate  for 


(fi)  Bro.  Lease,  63.  (d)  1  Salk.  25-^. 

(c>  S  Lev.  487. 


life,  with  the  inheritaiice  of  the  husband, 
although  an  intervening  estate  for  years  did 
not  produce  this  effect;  consequently  two 
estates  of  freehold  united,  notwithstanding 
an  interposed  estate  for  years. 

So  where  A.  was  lessee  for  years,  with  re* 
mainder  to  B.  for  years,  and  the  term  of  A; 
came  to  the  queen,  and  afterwards  the  rerer* 
sion  vested  in  her ;  Clark^  Baron,  said,  that 
the  lease  of  B.  should  begin  presently,  and 
cited  the  case  of  Wrotedey  and  Adams^  where 
a  lease  for  years  is  made  to  A.,  and  afterwards 
a  lease  in  reversion  is  made  to  B.  for  years, 
and  A.  obtains  an  estsUe  for  life  from  him  in 
the  reversion,  the  estate  of  B.  shall  begin  pre* 
sently.  But  Manwood^  Chief  Baron,  held  that 
the  first  lease  was  not  extinct  (e)«  And  he 
was  right,  if  we  suppose  the  intervening  years 
to  have  been  an  actual  term,  as  distinguished 
from  an  intere$$e  termmi. 

So,  per  Haks^  Just  (/)  if  a  man  lease  to 
one  for  ten  years,  and  afterwards  lease  the 
same  land  for  twenty  years,  and  the  first  lessee 
purchases  the  reversion  in  fee,  yet  the  first 
lease  is  not  extinct,  because  the  second  lease, 
which  is  for  twenty  years,  is  mesne  between 
the  first  lease  and  the  fee  simple,  which  is  an 
impediment  to  extinguishment  (ar). 

(r)  4  Leou.  9.  53  Eliz.  Whitchurch,    2  P.  Wms.  336. 

.    (/)  Brooke  Ex  ting.  54.  Scott  and  Fenhtmlet,    1  Bro. 

(g)  Also  we  Whitchurch  and     Ch.  Gas.  j09.  ; 
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.  In  this  case,  some  stress  seems  to  have  been 
laid  on  the  circmnstance,  that  the  mesne  estate 
was  for  more  years  than  the  preceding  estate ; 
but  this  makes  no  difference,  for  though  the 
preceding  estate  is  for  more  years  than  the 
mesne  estate,  the  mesne  estate  will  be  an  im- 
pediment to  the  merger  (k). 

Tenant  by  elegit  takes  a  confirmation  for 
term  of  his  life.  He  is  in  by  the  tenant  of 
the  freehold,  and  not  in  the  post,  by  the  law, 
as  he  was  before :  in  other  words,  his  estate 
as  tenant  by  elegit  is  merged  :  and  then  if  the 
tenant  of  the  freehold  had  charged  the  land, 
between  the  execution  made  by  the  extent, 
and  the  confirmation,  the  tenant  by  elegit 
shall  hold  charged,  where  he  was  discharged 
before  («). 

So  if  tenant  (A:)  by  statute  merchant,  or  of 
the  like  interest,  bring  an  assize,  and  pending 
the  writ,  the  fee-simple  descend  to  him,  this 
shall  abate  the  writ,  for  the  descent  of  the 
greater  estate  extinguishes  the  lesser  (/). 

Although  a  contingent  remainder  depend- 
ing on  the  former  of  two  estates  vested  in 
the  same  person,  will  suspend  the  absolute 
and  positive  union  of  these  estates,  if  all  the 
estates  are  taken  under  one  and  the  same 
conveyance,  ^  or  arise  under  a  transaction, 


(A)  firooke  Extiog.  SO.  (A)  Bro.  Extingiiuhment,  56. 

(0  31  A88.  pi.  13.  (/)  32  H.  6.  30. 
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which  confers  a  title  to  all  the  estates  in  the 
same  instant  of  time,  and  as  if  it  were  uno 
jiatu.  Yet  this  protection  from  merger  (m), 
will  continue  only  till  the  owner  of  these 
estates  has  done  some  act^  by  which  he  con- 
founds the .  first  of  his  estates  in  the  more  re- 
mote estate ;  and  by  that  means  destroys  the 
contingent  remainder,  by  depriving  this  re- 
mainder of  its  support.  Of  this  subject,  with 
its  distinctions,  a  more  detailed  view  will  be 
given,  in  considering  the  eflfect  of  merger  on 
contingent  remainders. 

And  even  while  the  intervening  remainder 
is  in  contingency,  the  several  estates  belong- 
ing to  the  same  person  will  unite  for  all  the 
purposes  of  tenure,  and  there  will  be  a  tem- 
porary consolidation  (w),  subject  to  the  right 
of  those  entitled  under  the  contingent  remain- 
der, to  have  the  benefit  of  that  remainder, 
when  it  can  vest.  In  this  instance,  the  estate 
opens  and  closes  as  the  circumstances  of 
the  contingent  remainder  require. 

Thus  in  Lewis  Bowles's  case  (o),  a  settlement 
was  made  to  the  use  of  Thomas  Bowks  and 
Ann  his  wife,  for  the  term  of  their  lives,  with- 
out  impeachment  of  waste,  and  after  their 
decease  to  the  use  of  their  first  son  in  tail 


(to)  Per  Hale  in  Purefoy  v.        (n)  Park  on  Dower/6^. 
Rogers^  2  Saund.  380.  (o)  1 1  Rep.  79.     ' 
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male,  with  remainders  to  the  other  sons  suc- 
cessively in  tail  male,  with  remainder  to  the 
use  of  the  heirs  of  the  body  of  the  same  Thomas 
and  Atm^  with  divers  remainders  over. 

Jokfij  their  only  son,  died  without  issue, 
and  Ann  entered,  and  waste  took  place. 
The  first  question  in  the  case  was,  if  upon 
the  whole  matter,  the  wife  should  be  tenant 
in  tail,  after  possibility  of  issue  extinct,  or 
that  she  should  have  the  privilege  of  a  te- 
nant in  tail,  after  possibility,  namely,  to  com- 
mit waste. 

And  as  to  that  point,  it  was  resolved,  first, 
that  till  issue,  Thomas  and  Arm  were  seised 
of  an  estate-tail,  executed  sub  modo^  namely, 
till  the  birth  of  the  issue  male,  and  then,  by 
the  operation  of  law,  the  estates  were  divided, 
namely,  Thomas  and  Ann  became  tenants  for 
life,  the  remainder  to  the  issue  in  tail,  the  re- 
version to  the  heirs  male  of  Thomas  and  Annj 
the  remainder  over  as  aforesaid ;  for,  it  was 
added,  the  estate  is  not  absolutely  drown^, 
but  with  this  implied  limitation,  till  they  have 
issue  male. 

And,  notwithstanding  an  intervening  estate 
for  years,  the  freehold  may  unite  with  the 
inheritance,  when  the  freehold  and  the  inhe- 
ritance meet  in  the  same  person,  so  as  to 
confer  a  title  by  curtesy,  dower,  possessio  fra^ 
trisy  &c.  without  prejudice  to  the  term.  Un- 
der these  circumstancesi  the  estate  for  years. 
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which  is  interposed,  and  the  several  estates 
freehold,  will  give  several  and  distinct  times 
of  enjoyment;  and  it  is  to  some  purposes 
only  that  the  owner  of  the  freehold  is  con-» 
sidered  to  have  an  actual  seisin  of  the  more 
remote,  as  well  as  the  more  immediate  es« 

« 

tate.. 

JBa^e j^s  case  (p)  is  relevant,  and  will  ex- 
hibit the  distinction  in  its  true  point  of 
view.  In  that  case,  a  person  was  tenant 
for  his  hfe,  with  remainder  to  trustees  for  a 
term  of  years,  with  remainder  in  fee  to  the 
tenant  for  life,  and  he  died ;  and  it  was  ruled, 
that  his  wife  should  be  endowed,  notwith- 
standing the  intervening  estate;  for  that 
being  for  years,  was  not  to  be  regarded.  It 
was  added,  at  the  common  law,  the  free- 
holder might  destroy  it,  by  a  feigned  reco-^ 
very,  and  as  the  case  was,  the  party  died 
seised  of  an  estate-tail. 

On  these  cases  it  may  be  observed,  that 
the  several  limitations  conferred  a  title  to 
distinct  estates.  That  these  estates  were 
blended^  must  have  been  the  consequence  of 
union  and  consohdation.  It  is  clear,  that  if 
the  freehold  had  continued  distinct  from  the 
inheritance,  there  could  not  have  beoi  any 
tide  to  curtesy.  That  title  must  arise  from  a 
seisin  of  the  inheritance :  and  there  must  be 

(p)  1  Salk.  254. 
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an  actual  seisin  of  the  inheritance,  and  of 
the  immediate  freehold,  perhaps  it  may  now 
be  said,  as  a  consequence  of  the  ownership 
of  that  estate.  These  cases  prove,  that  there 
was  this  seisin  of  the  inheritance  by  a  merger, 
or  at  least  consolidation  of  the  freehold  in  the 
inheritance.  However,  it  is  observable,  that 
there  are  instances  of  a  qualified  merger ;  of 
a  merger  which  is  complete  as  between  those 
who  shall  become  entitled  to  the  inheritance. 
On  the  one  hand,  it  does  not,  as  is  the  ordi- 
nary-effect of  merger,  accelerate  the  right  of 
possession  under  the  term  of  years ;  and  on 
the  other  hand,  the  term  of  years  continues 
in  full  force,  and  precisely  in  the  same  con- 
dition as  if  there  had  not  been  any  merger. 
This  then  is  an  example  of  merger,  as  be- 
tween some  persons,  and  not  between  all 
persons ;  or,  more  accurately  speaking,  it 
is  an  instance  of  union  and  consolidation, 
without  prodiicing  all  the  effects  of  merger. 

It  must,  however,  be  remembered,  that  in 
Cordal's  case  (g),  where  A.  was  tenant  for  life, 
remainder  to  his  first  and  other  sons  in  tail, 
with  remainder  to  A.  himself  in  tail,  it  was 
resolved,  that  the  estate-tail  of  A.  was.  not 
executed,  in  other  words,  vested  in  possession, 
for  the  possibility  of  the  mesne  estate  that 
might  interpose;  and,  therefore,  it  was  al- 

{q)  Cro.  Eli£.  315. 
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ways  disjoined  during  the  life  of.A.,  so  that 
the  wife  of  A.  could  not  be  endowed. 

While  in  Hooker  v.  Hooker  (r)  Lord  Hard* 
wickcy  and  three  of  the  judges,  held,  that 
even  supposing  after  the  descent  in  that  case 
of  the  fee  upon  B.,  there  remained  any 
possibility  of  the  estates  opening  to  let  ia 
the  contingent  remainders;  yet  as  the  con- 
tingency had  never  happened,  and,  the  hus- 
band being  dead,  never  could  happen,  the 
wife  should  be  entitled  to  dower ;  and  Lord 
Hardwicke  added,  he  did  not  think  CordoTs 
case  was  law,  and  he  said  it  was  denied, 
2  Sai^d.  386 ;  and  also  in  another  like  case  by 
Bridgman(s).  But  no  dicta^  &c.  are  found 
which  support  the  observations  of  Lord 
Hardwicke  in  their  general  and  unqualified 
import. 

So  {t)  when  lessee  for  life  leased  to  his 
lessor,  for  the  life  of  the  lessor,  he  retained 
a  reversion  or  mesne  estate,  and  no  sur- 
render, or  which  for  this  purpose  is  the  same 
thing,  no  merger  took  place ;  for  in  the  lan- 
guage of  Rolh  the  lessee  had  a  possibility 
(an  inaccurate  phrase)  to  have  the  land  again, 
namely,  if  the  original  lessor  should  die  in  his 
life-time. 


(r)  Gas.  T.  Hardw.  p.  13.  (t)  2  Roll's  Abr.  496.  pL7. 

(«)  Perhaps  Stephens  v.  fire- 
iridgCf  1  Lev.  36, 
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Again,  if  a  lessee  grant  part  of  his  estate 
to  the  lessor,  by  which  a  reversion  conti- 
nues in  him,  this  is  not  any  surrender  or 
merger  {u). 

As  if  lessee  for  twenty  years  grant  all  his 
estate  to  the  lessor,  except  a  month,  or  day, 
at  the  end  of  the  term,  this  is  not  any  sur- 
render,  because  the  original  lessee  has  a  re* 
version  (x). 

In  this  place  there  may  again  be  intro- 
duced the  instances  put  in  these  terms.  If 
lessee  for  life  lease  to  the  lessor  in  rever- 
sion, and  the  heirs  of  his  body,  for  the  life 
of  the  original  lessee  (y),  this  is  not  any  sur- 
render, for  there  may  be  an  heir  of  the  body, 
who  may  not  be  the  heir  general,  and  the 
estates  may  be  divided.  To  be  more  appo- 
site, the  estate  may  determine  by  the  failure 
of  heirs  of  the  body,  and  the  duration  of  the 
estate  is  measured  by  the  continuance  of 
these  heirs. 

Also  in  Alderman  Garraway's  case  (2:),  a 
lease  for  one  hundred  years  being  made, 
the  reversion  was  granted  for  life,  and  the 
lessee  [for  years]  granted  his  estate  to  him  in 
the  reversion  in  fee,  and  it  was  held  diat 
"  the  lease  for  years  was  not  destroyed  by 


(tt)  2  RdlL  Abr.  497.  pi.  13.         (y)  9  Roll.  Abr.  497,  pL  16. 
(x)  Bacon  v.  WaUer,  2  Roll.         («)  Cited  in  Hani.  417. 
Abr.  497,  pi.  14. 
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**  meeting  with  the  fee,  becaufle  by  possi* 
^<  bility  the  lease  for  life  might  outlast  the 
"  term/' 

So  in  Stevens  v.  Bretridge  (a),  the  husband 
was  tenant  for  his  life,  remainder  to  his  wife 
for  her  Ufe,  remainder  to  the  husband  in 
tail :  and  it  was  held  that  ^^  the  estate  of  the 
^'  wife  was  a  ipesne  remainder  between  the 
^*  estate  for  hfe  and  the  estate-tail  of  the 
*^  husband ;  and  it  cannot  be  intejQded  that 
^*  when  an  estate  for  hfe  is  limited  to  the 
^*  wife,  that  this  should  instantly  merge  in 
^^  the  estate  of  the  husband/' 

And  a  long  list  of  cases  to  the  same  point, 
might,  if  it  were  necessary  or  convenient, 
which  it  is  not,  be  introduced  to  establish  the 
general  proposition,  that  a  mesne  estate  will 
protect  against  merger. 

But  in  Bro.  Surrender,  pL  17>  this  case  is 
stated :.  Formedon  against  tenant  for  the 
term  of  his  life,  the  remainder  to  W.  for  the 
term  of  his  life,  and  the  first  tenant  for  life 
grants  or  leases  his  estate  to  him  in  remain- 
der for  the  term  of  his  life,  to  hold  to  him  in 
remainder  for  the  life  of  himself,  the  grantee. 
Per  Wilbyy  Just.  "  clearly  this  is  no  more  than 
"  a  surrender/' 

This  conclusion  may  however  be  doubted, 
since  all  the  estate  was  not  granted,  but  a 
reversion  remained   in   the   grantor.     And 

(a)  1  Lev.  36> 
I  4 
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therefore,  in  Perkim  (b)  it  is  assumed,  that 
if  lessee  for  life,  of  land,  lease  the  same  land 
unto  him  in  the  reversion  for  life,  [read  the 
life  of  him  in  reversion,]  the  remainder  unto 
a  stranger  in  fee,  the  same  is  no  surrender. 
Causa  patet. 

And  in  Bro.  Abrid.  (c)  there  is  this  further 
point,  a  man  leased  land  for  term  of  life,  the 
remainder  to  W.  in  tail ;  the  tenant  for  life 
leased  to  him  who  had  the  remainder,  for  the 
term  of  the  life  of  him  in  remainder,  who  took 

■ 

a  wife  aild  died,  and  the  first  lessee  entered, 
and  the  feme  was  barred  of  dower,  and  so  this 
was  no  surrender. 

An  interesse  termini  will  not  prevent  a 
merger  of  two  estates,  expectant  on  each 
other,  though  it  be  interposed  between 
them. 

For  an  interesse  termini  (d)  is  no  such  in- 
tervening interest  as  will  prevent  the  appli- 
cation of  the  law  on  merger.  On  the  con- 
trary, notwithstanding  an  interesse  termini^ 
two  estates  which  in  all  other  respects  are 
immediate  to  each  other  will  miite,  and  the 
right  of  possession  under  the  interesse  termini 
may,  unless  circumstances  impede,  be  acce- 
lerated (c). 


(f)  §  621.  (e)  Hetley.  55.     Northam's 

(c)  Sarr.  pi.  49.  case. 

{d)  Symondt    v.    Cudtnore, 
4  Mod.  I. 


ON  MERGER.  121 

Thus  A.  {/)  made  a  lease  to  B.  for  ten 
years,  to  begin  presently,  and  afterwards  A. 
granted  a  second  lease  to  C.  by  deed,  of  the 
same  land  for  ten  years,  to  commence  at 
Michaelmas  next.  B.  the  first  lessee  [read 
before  Michaelmas]  purchases  the  fee,  so  that 
the  term  is  drowned.  C,  the  second  lessee, 
may  enter  at  Michaelmas,  and  enjoy  the 
term,  &c.  by  the  opinion  of  all  the  court  of 
C.  B.,  except  Brozsm^J. 

An  interesse  termini  is  assignable;  and 
the  case  of  Salmon  v.  Swan^  noticed  in  a . 
subsequent  page,  proves  that  a  prior  estate 
for  years  will  not  prevent  an  extinguish- 
ment, by  way  of  release,  in  the  reversion, 
though  the  release  cannot  operate  by  way  of 
merger.  So  that  an  actual  term  is  no  impe- 
diment to  the  extinguishment  of  an  in^ 
teresse  termini^  although  this  actual  term 
would  prevent  the  merger  of  the  prior 
interest  if  it  were  an  actual  estate.  To  be 
supported,  Salmon  v.  Szmn  must  be  referred 
to  the  same  principle  as  enables  a  remainder- 
man or  reversioner  to  accept  a  release  for 
the  benefit  of  the  tenant  of  a  particular 
estate  as  well  as  of  himself,  from  a  person 
who  has  merely  a  right  or  title. 

An  interesse  termini  is  not  a  vested  in- 
terest. It  is  of  a  peculiar  nature.  Till  it 
becomes  an  actual  term,  it  rests  merely  in 

(/)  Dyer,  112. 
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contract.  It  gives  no  actual  vested  estate. 
There  is  not  any  term,  but  merely  a  con- 
tract to  have  a  term :  in  other  words,  the 
interest  of  a  term.  On  this  account  it  is 
not,  in  any  case,  an  impediment  to  merger. 
Notwithstanding  this  interest  of  a  term 
while  it  continues  injieriy  there  may  be  an 
actual,  absolute,  and  complete  merger,  as 
well  of  subsisting  terms  for  years,  as  of 
estates  of  freehold  interest. 

Nor  is  an  interesse  termini  subject  to  the 
laws  of  surrenders.  By  union  of  die  estate, 
and  of  the  interesse  termini^  there  may  be  an 
extinguishment,  though  there  cannot  be 
merger,  properly  so  called,  or  the  correspond*- 
ing  effect  of  surreudCT. 

In  Salman  v.  Srmn  {g)  the  king  being 
seised  in  fee  of  a  farm,  &c.  let  to  the  Earl 
of  Northumberland  and  others  for  one  hun- 
dred years,  if  Frances  Countess  of  Kildare 
should  so  long  live,  to  begin  after  the  death 
of  Henry  Lord  Cobham  her  husband ;  and 
afterwards  in  the  same  year,  granted  the 
land  in  fee  to  Charles  Brooky  who  leased  to 
Page  for  twenty-one  years. 

Afterwards  the  Earl  of  Northumberland 
and  others,  the  lessees  for  one  hundred 
years,  granted  that  term  to  the  said  Charles 
Brooky  who   afterwards    granted  a  rent  to 

(g)  Cro.  J^c. 
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Sir  Thomas  Trevor^  and  others^  during  the 
life  of  the  said  Frances. 

Afterwards  Lord  Cobham  died,  and  the  de- 
fendant, as  servant  to  the  grantees  of  the 
rent,  distrained  on  PagCy  the  lessee,  for  this 
rent ;  and  whether  this  distress  was  lawful  or 
not,  was  the  question  ? 

And  this  rested  upon  the  lease  for  one 
hundred  years,  whether  it  were  in  esse  in 
Charles  Brooke  who  had  the  inheritance, 
and  granted  that  rent,  or  were  drowned  in 
the  inheritance.  For  if  it  were  not  drowned, 
then  it  should  avoid  [read  have  preference 
over]  the  lease  for  twenty-one  years,  which 
was  before  this  rent-charge  granted;  and 
this  term  being  in  the  grantee  who  granted 
it  (the  rent),  was  liable  to  the  payment  of 
the  rent. 

And  it  was  resolved  that  it  was  drowned 
in  the  inheritance,  for  notwithstanding  this 
lease  for  twenty-one  years,  it  (the  hun- 
dred years)  is  not  so  severed  from  the  rever- 
sion ;  but  by  the  grant  thereof  to  him  who 
hath  the  inheritance,  the  future  term  is 
drowned,  and  never  shall  rise  again,  and  by 
consequence,  this  rent  shall  not  charge  the 
possession  of  the  termor,  who  had  the  estate 
before  the  rent  granted,  and  comes  para- 
mount to  it. — Wherefore  it  was  adjudged  for 
the  defendant. 

Although  in  the  report,  the  language  is  ap- 
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plicable  to  merger,  it  must  be  read  as  refer- 
rable  only  to  extiDguishment,  or  drowning, 
in  that  sense* 

So  by  the  descent  or  accession  of  the  free- 
hold to  a  person  who  has  an  interesse  ter- 
mini^ there  will  be  an  extinguishment  of  the 
interest  under  the  term. 

Thus  in  Cokbum  and  Mixtane's  case  (A), 
Colehum  was  sued  in  the  spiritual  court,  for 
that  being  executor  to  one  Alice  Leigh^  he 
had  not  brought  in  a  true  inventory  of  all 
the  goods  of  the  said  AlicCj  but  had  omitted 
and  left  out  a  lease  of  two  houses,  and  this 
suit  was  at  the  instance  of  two  daughters  of 
the  testator.  Coleburn  sued  for  a  prohibi- 
tion, and  surmised  and  declared  how  this 
lease  was  extinct ;  and  the  matter  was  this : 
H.  Leigh  was  seised  of  a  house  called  the 
Marygold,  and  two  other  houses  in  London, 
and  leased  the  said  two  houses  to  one  AUce 
Cheap  for  twenty-one  years  if  she  should  so 
long  live,  and  afterwards  made  a  lease  in  re- 
version of  the  said  two  houses  to  the  said 
Alice  Leigh  for  twenty-one  years,  and  after- 
wards he  devised  these  two  houses,  and  also 
the  house  called  the  Marygold^  to  the  said 
Alice  Leigh  for  her  life,  to  bring  up  his  chil- 
dren, and  died.  After  whose  death  the  said 
AUce    Leigh    entered   into    the  said  house 

{h)  1  Leon.  129. 
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called  the  Marifgold^  and  took  the  rents  and 
profits  of  the  said  two  houses  for  the  space 
of   seven    years,    virtute    testament,   predict. 
upon  which  declaration  the  defendants  de- 
murred in  law.     And   by  Mr.  Justice  Tan-- 
Jield^  "  Presently  by  the  devise,  the  estate 
for  life  was  in  the  devisee,  and  the  term  ex- 
tinct by  it;  and  that  was  sufficient  for  the 
plaintiff:  and  if  there  was  any  disagreement 
the  same  was  to  be  shown  on  the  other  side : 
But  if  Alice  had  not  notice  of  the  devise,  but 
died  before  notice,  the  same  amounted  to  a 
disagreement :  and  as  to  the  pleading  of  the 
agreement,  he  conceived  it  was  well  enough 
pleaded,  for  if  the  lease  had  not  been,  she 
might  have  entered,  and  then  if  such  entry 
had  been  pleaded,  it  had  been  good  enough, 
and  then   because  she  could  not  enter,   by 
reason  of  the  said  lease,  and  she  had  taken 
the  rents  and  profits,  which  was  an  actual 
agreement,  and  as  strong  as  an  entry.'' 

Also  we  have  showed  that  she  had  entered 
into  the  house  called  the  Marygold^  of  which 
the  devisor  died  seised  in  possession,  and 
that  is  a  sufficient  agreement  for  the  whole, 
for  it  is  an  entire  legacy  as  18  E.  3,  variance 
63.  If  the  reversion  of  three  acres  be 
granted,  and  the  tenant  for  life  attorneth 
for  one  acre,  it  is  a  good  attornment  for  the 
whole,  for  he  cannot  apportion  hiis  assent; 
and  2    £.  4.   13.     If  the  executor  deliver 
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unto  the  devisee  goods  to  him  devised,  to  re* 
deliver  them  to  him  again  at  such  a  day,  this 
IS  a  good  assent  and  execution  of  the  devise, 
and  the  words  of  the  re-delivery  are  void : 
and  by  Gawdy^  ^^  the  devise  did  not  vest 
**  the  estate  in  the  wife,  until  agreement. 
^^  When  a  man  takes  in  a  second  degree,  as 
^^  in  a  remainder,  the  same  vests  presently 
•*  before  agreement,  but  when  he  taketh 
*^  immediately,  it  is  otherwise  :^^  and  he  held 
the  agreement  was  well  enough  pleaded :  and 
by  Wray^  **  Presently  upon  the  death  of  the 
*^  testator,  the  freehold  vested  in  the  devisee, 
^  and  it  was  an  agreement,  vt  supra^  by  tak-> 
ing  of  the  rents;  yet  the  entry  into  the 
Marygold  was  a  consent  and  an  execution 
of  tbe  whole  legacy,'^  and  as  to  the  rest  he 
agreed  with  Gawdy. 

Clench  observed  "  that  the  freehold  vested 
presently  in  Alice  Ldgh  before  agreement, 
also  the  entry  into  the  Marygold  was  an 
execution  of  the  whole  legacy  to  the  de- 
visee, for  her  entry  shall  be  adjudged  most 
^^  beneficial  for  her,  and  that  is  for  all  the 
**  three  houses/' 

And  as  a  consequence  of  the  merger,  the 
interesie  termini^  may,  if  the  mode  of  its  limi- 
tation admits,  become  an  actual  term,  and 
the  right  of  possession  may  be  accelerated 
by  reason  of  the  merger  of  a  prior  subsisting 
term  of  years  or  of  freehold ;  as  when  the 
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interesse  termini  is  limited  by  way  of  rever'- 
sionary  lease,  to  commence  from  and  after 
the  expiration  or  other  sooner  determination 
of  the  prior  estate.  This  conclusion  may  be 
inferred  from  the  principles  which  governed 
the  court  in  Salmon  v.  Szmn^  already  cited, 
and  collected  from  various  authorities  to  be 
found  in  the  books,  although  these  authori- 
ties have  not  presented  themselves  for  imme- 
diate notice. 

It  is  clear  that  an  intervening  estate  for 
years  will  prevent  the  merger  of  another 
estate  for  years  in  the  freehold  or  inh^it- 
ance,  limited  to  take  place  after  the  several 
estates  for  years.  Thus  in  Bicknal  v.  Tucker  (e ), 
it  was  said  a  lease  for  years,  remainder  for 
years,  if  the  first  man  taketh  for  life,  the  first 
estate  is  not  so  determined,  but  the  remainder 
standeth. 

And  it  is  material  to  observe  in  this  place, 
that  an  int^vening  estate  may  arise  in  vari- 
ous modes. 

First,  by  the  limitation  of  an  intermediate 
estate,  by  way  of  remainder ;  or. 

Secondly,  by  creating  a  particular  estate 
out  of  a  subsisting  remainder,  or  out  of  the 
reversion ;  and  as  to  this  remainder  or  rever* 
sion,  and  any  prior  subsisting  estate,  the  es- 
tate newly  created,  will  be  an  intervening 

(t)  15  Vin.  562.  pi.  2.  BrownU  181. 
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estate,  which  will  prevent  the  application  of 
the  learning  of  merger. 

And,  Thirdly,  there  may  be  an  interven- 
ing estate,  by  means  of  a  lease,  from  the 
owner  of  a  particular  estate,  to  the  person 
next  in  remainder  or  reversion,  as  in  some  of 
the  instances  already  noticed :  and  this  in- 
tervening estate  will  in  fact  be  the  original 
particular  estate,  and  prevent  the  merger  of 
the  estate  newly  created  in  the  estate,  under 
the  original  remainder  or  reversion. 

Some  of  the  instances,  it  will  be  observed, 
are  of  particular  estates,  carved  out  of  a  re- 
mote remainder  or  reversion,  and  by  creat- 
ing an  intermediate  estate,  the  parties  raised 
a  barrier  to  the  merger  of  a  prior  particular 
estate  in  that  remainder  or  reversion.  By 
the  creation  of  this  ptirticular  estate,  the  de- 
gree of  privity  was  altered.  The  immediate 
tenancy  subsisted  between  the  grantee  of  the 
remainder  or  reversion,  and  the  owner  of  the 
prior  particular  estate.  During  the  continu- 
ance of  this  new  estate,  the  grantee  was  sub- 
stituted in  the  place  of  his  grantor ;  and  the 
right  of  the  grantor  to  take  a  suiTender,  in 
fact  or  in  law^  was  suspended,  at  least,  as 
against  the  grantee. 

The  case,  however,  is  different  when  the 
owner  of  the  more  immediate  estate  makes 
a  lease.  Notwithstanding  this  lease^  the  pri- 
vity continues  between  the  particular  tenant 
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thus  leasing,  and  those  in  remainder  or  rever- 
sion. The  lease  has  merely  the  effect  of  rais- 
ing a  new  connexion  between  the  original 
lessee  and  his  under-tenant,  without  destroy- 
ing the  connexioii  between  the  original  lessee 
and  his  lessor. 

And  therefore  if  A.,  tenant  for  life  (Ar),  with 
remainder  or  reversion  to  C,  lease  to  B.  for 
years,  or  during  the  joint-lives  of  A.  and  B., 
A.  may  afterwards  surrender  his  estate  to  C, 
who  has  the  remainder  or  reversion ;  or  if  the 
estate  of  A.  and  C.  unite,  the  estate  of  A. 
will  merge  in  the  estate  of  C.  In  this  case, 
the  estate  of  A.  is  immediate  to  that  of  C. 
and  also  to  that  of  B.;  so  that  A.  may 
accept  a  surrender  from  B.,  or  may  surrender 
to  C.  But  while  the  estate  of  A.  continues, 
it  is  a  mesne  estate  as  between  B  ,and  C, 
and  B.  cannot  surrender  to  C,  nor  can  the 
estate  of  B.  be  merged  in  the  estate  of  C. 

But  when  the  estate  of  the  original  lessee 
is  surrendered,  the  relation  between  him  and 
his  under-tenant  ceases :  and  as  the  con^ 
nexion  and  privity  was  between  the-  under- 
tenant and  his  lessor  only,  and  not  between 
the  under-tenant  and  the  original  lessor,  the 
under-tenant  is,  by  the  rules  of  law,  dis- 
charged from  all  the  burthen  (as  rents  and 
covenants)  annexed  to  his  tenancy  ( /)  ;  and 

(k)  Essay  on  Est.  iotroductoiy  Chap. 
(/)  Webb  and  Kussell,  3  Term.  Rep.  401. 

VOL.  III.  K 
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it  is  not  clear  that  a  merger  does  not  induce 
all  the  same  consequences.  Such  extinguish* 
ment  clearly  is  the  result,  when  the  estate  of 
the  original  lessee  is  granted  to  the  owner  c^ 
the  remainder  or  reversion :  so  that  the  grant 
does,  in  law,  amount  to  a  surrender  in  fact ; 
and  there  are  not  any  authorities,  nor  is  there 
any  principle,  from  wliich  a  difference  can 
be  collected  to  distinguish  those  cases  in 
which  the  term  of  the  original  lease  is  merged 
by  the  accession,  or  purchase,  of  the  ice* 
mainder  or  reversion. 

Thus  in  Lord  T.  v.  Barton  (m),  a  man 
made  a  lease  for  one  hundred  years^  and 
lessee  made  a  lease  for  twenty  years,  render- 
ing rent  with  clause  of  re-entry ;  afterwards 
the  first  lessee  granted  the  reversion  in  fee, 
and  attornment  was  had  accordingly.  The 
grantee  purchased  the  reversion  of  the  term« 
He  shall  not  have  the  rent  nor  the  re-entry ; 
for  the  reversion  of  the  term  to  whidi  it  was 
incident  is  extinct,  in  the  reversion  in  fee: 
and  this  was  adjudged  at  the  assizes  between 
Lord  T.  V.  Barton^  as  Stephens  cited  it,  and 
Plowden  and  others  agreed  to  it;  but  JPop^ 
ham  made  this  distinction.  ^^  If  a  man  make 
^^  a  lease  for  life  rendering  rent,  and  lessee 
**  for  life  make  a  lease  for  years,  rendering 
"  rent,  and  afterwards  lessee  for  life  sur-» 
^^  render  to  him  in  reversion  in  fee,  he  shall 

(m)  Moor,  94. 


C4 


ON  MERGER.  131 

**  not  have  rent  of  lessee  for  years,  nor  ac- 
"  tion  of  waste ;  because  tenant  for  life  who 
*^  surrenders  could  not  punish  the  waste  in 
**  this  case.  So  if  tenant  purchase  the  rever- 
'^  sion  in  fee,  he  shall  not  have  action  of 

waste  during  his  own  life,  but  otherwise. 

if  a  man  make  a  lease  for  years,  rendering 

rent,  and  afterwards  grant  the  reversion 
"  for  life,  or  for  years,  and  he  in  reversion 
*^  surrender  to  him,  he  shall  have  rent  or 
^'  waste,  because  there  was  at  one  time  a 
*^  rent  incident  to  the  reversion,  and  not  so 
"  in  the  other  case."  But  Plowden  and 
Ipesley  said  it  was  all  one,  as  to  the  action 
of  waste ;  Papham^  however,  and  it  is  a  rare 
instance  for  him,  seems  to  have  been  correct ; 
for  the  surrender  of  the  estate  for  life  re- 
moved the  causes  which  impeded  the  right 
of  the  original  lessor  to  the  action  of  waste 
rent,  &c.  existing  prior  to  the  creation  of  the 
estate  for  life. 

And  in  Webb  v.  RusseU  (n)  the  declaration 
stated  an  indenture  of  the  26th  October  1780, 
by  which  William  Stokes^  and  also  Richard 
Webby  who  was  described  to  be  the  mortgagee 
of  the  premises  in  question,  demised  them 
to  the  defendant  for  eleven  years  from  the 
39th  September,  then  last,  at  the  yearly 
rent  of  two  hundred  pounds,  payable  to 
Stoke$  or  his  assigns ;  and  in  that  indenture 

(«)  3  Term.  Rep.  401. 
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were  contained  covenants  on  the  part  of  tHe 
defendant  with  Stokes  and  his  assigns  (inter 
aUa)  to  pay  the  rent,  and  to  keep  the  pre- 
mises in  repair.  It  then  stated  that  Richard 
Webby  at  the  time  of  the  lease,  was  possessed 
of  the  premises  for  the  residue  then  to  come 
and  unexpired  of  a  term  of  ninety-nine  years, 
commencing  on  the  24th  of  June  1770,  sub- 
ject to  an  equity  of  redemption  by  Stoker 
on  payment  of  a  certain  sum  with  interest 
to  Richard  Webb ;  and  that  the  defendant 
entered  on  the  26th  October  1780,  and  became 
possessed  for  the  term  of  eleven  years,  the 
reversion  thereof  for  the  term  of  ninety-nine 
years  belonging  to  Richard  Webby  subject  to 
such  equity  of  redemption,,  and  the  further 
reversion  in  fee  belonging  to  one  G.  Medley. 
It  then  slated  that  by  indentures  of  lease 
and  release  of  the  23d  and  24th  March  1781, 
Medley  granted  the  reversion  in  fee  expectant 
on  the  determination  of  the  term  for  ninety* 
nine  years,  to  Stokes  and  Morgan  Thomas; 
who,  by  indentures  of  lease  and  release,  dated 
26th  and  27th, March  1781,  and  made  between 
Stokes  and  Thomas^  of  the  first  part,  Robert 
Webby  of.  the  second  part,  and  Makepeace 
Thackeray^  of  the  third  part,  granted  it  .to 
Thackeray^  his  heirs  and  assigns,  in  trust  for 
Robert  Webby  his  heirs  and  assigns,  subject 
to  a  proviso  for  redemption  on  payment 
of  a  certain  sum  and  interest  by  Stokes  to 
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Robert   Wehh^  on  s  a  day  therein  mentioned 
and  since  past.      That    on   the   SOth  May 
1785,   Robert  Webb  died,  having  first. made 
his   will,   by   which   he  bequeathed   to  the 
plaintiff  all  his  worldly  estate,  and  appointed 
her  sole  executrix  ;  .that  she  proved  the  will, 
took  upon  herself  the  burthen  of  the  execu** 
tion  of  it,  assented  to  the  said  bequest,  and 
claimed  to   have   the  reversion  of  the  pre- 
mises for  the  residue  of  the  term  of  ninety- 
nine  years,    (subject .  to    Stokes's    equity  of 
redemption,)  and  the  money  thereupon  se- 
cured to  Robert  Webb^  as  legatee;  and  by 
virtue  of  that  bequest,  assent,  and  claim,  she 
became  possessed  of  the  said  reversion  for  the 
residue  of  the  term,  of  ninety-nine  years,  sub- 
ject, &c.  and  that  by  indentures  of  lease  and 
release,  dated  12th  and  13th  February  1787, 
and  made   between  TAocAreray,   of  the  first 
part,   StokeSy  ,  of  the  second   part,  and  the 
plaintiff,  of  the  third,  part.;  Thackeray  and 
5/aA:e^  granted  and  released  to  the  plaintiff 
the  [reversion  of  the  premises  in  fee,  freed 
and  discharged  from  sdl  right  and  equity  of 
redemption  whatsoever;  by  virtue  whereof 
she  became  and  was  and  still  is.  seised  in  fee 
of  the  reversion  of  the  premises,  immediately 
expectant  on  the  determination  of  the  term 
of  eleven  years.     The  declaration  concluded 
with  setting  forth  two  breaches  of.  covenant ; 

the  one  for  non-payment  of  one  year  and 
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one  quarter's  rent,  due  at  Lady  Day  1788 ; 
and  the  other  for  not  keeping  the  premises  in 
repair. 

To  this  there  was  a  general  demurrer,  and 
joinder ;  and  Lord  Kenyony  Ch.  J.,  delivered 
the  opinion  of  the  judges  then  in  court,  as  to 
the  material  point  now  under  discussion,  in 
these  terms. 

It  is  extremely  well  settled  at  common 
law,  without  referring  to  the  statute  32 
**  H.  8,  CA.  34,  that  covenants  which  run 
^'  with  the  land  will  pass  to  the  person  to 
*^  whom  the  lands  descend.  And  that  statute 
"  enacted,  for  the  benefit  of  the  grantees 
of  reversions,  that  they  should  have  the 
like  advantages  against  the  lessees,  their 
^*  executors,  &c.  by  entry  for  non-payment  of 
^^  the  rent ;  and  should  have  and  enjoy  all 
^*  and  every  such  advantages,  benefits,  and 
♦*  remedies,  by  action  only,  for  not  perform* 
**  ing  other  conditions,  covenants,  or  agree- 
^*  ments  contained  in  the  leases  against  the 
lessees,  as  the  lessors  or  grantws  had.  The 
statute  also  contains  a  clause,  giving  the 
^^  lessees  the  same  remedy  against  the  grantees 
"  of  the  reversion,  which  they  might  have  had 
against  their  grantors.  Therefore  under 
this  statute  the  grantees  or  assignees  stand 
**  in  the  same  situation,  and  have  the  same 
^^  remedy  against  their  lessees,  as  the  heirs  at 
*^  law  of  individuals,  or  the  successors  in  the 
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^  case  of  corporations^  had  before  the  statute. 
^  It  becomes  therefore  necessary  to  inquire 
^^  whether  this  action  of  covenant  could  have 
*^  been  maintained  by  the  heirs  of  the  person 
^  from  whom  the  plaintiff  derives  her  title* 
^'  I  have  already  observed^  upon  the  intro- 
^^  duction  of  one  fact  into  this  case  which 
*^  might  have  been  omitted;  there  is  also 
^^  another,  which  deserves  some  observation 
^  here.  It  is  stated  that  Stokes  was  only 
*^  a  mortgagor  who  had  parted  with  his  whole 
^^  term  to  the  mortgagee ;  and  the  declaration 
^^  goes  on  to  state  that  the  whole  interest 
^^  which  was  vested  in  him  he  had  transferred 
**  to  the  mortgagee.  Therefore,  in  point  of 
♦*  law,  I  cannot  conceive  how  this  covenant 
**  made  with  Stokes  can  be  said  to  run  with 
*^  the  land ;  for  Stokes  is  stated  in  the  decla« 
*♦  ration  to  have  no  interest  whatever  in  the 
^  land,  and  yet  both  the  implied  covenant^ 
*«  arising  from  the  •  yielding  and  paying,'  and 
"  also  the  express  covenants  are  entered  into 
^  with  Stokes.  It  is  not  sufficient  that  a  co* 
"  venant  is  concerning  the  hnd^  but,  in 
"  order  to  make  it  run  with  the  Umd^  there 
"  must  be  a  privity  of  estate  between  the 
^  covenanting  parties.  But  here  Stokes  had 
**  no  interest  in  the  land,  of  which  a  court 
**  of  law  could  take  notice,  though  be  had 
**  an  equity  erf  redemption,  an  interest  which 
••  a  coiHt  of  equity  would  take  notice  of. 
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one  quarter's  rent,  due  at  Lady  Day  1788 ; 
and  the  other  for  not  keeping  the  premises  in 
repair. 

To  this  there  was  a  general  demurrer,  and 
joinder ;  and  Lord  Kenyan^  Ch.  J.,  delivered 
the  opinion  of  the  judges  then  in  court,  as  to 
the  material  point  now  under  discussion,  in 
these  terms. 

It  is  extremely  well  settled  at  common 
law,  without  referring  to  the  statute  32 
H.  8,  Ch.  34,  that  covenants  which  run 
•'  with  the  land  will  pass  to  the  person  to 
*^  whom  the  lands  descend.  And  that  statute 
enacted,  for  the  benefit  of  the  grantees 
of  reversions,  that  they  should  have  the 
^^  like  advantages  against  the  lessees,  their 
^*  executors,  &c.  by  entry  for  non-payment  of 
^^  the  rent ;  and  should  have  and  enjoy  all 
^*  and  every  such  advantages,  benefits,  and 
♦♦  remedies,  by  action  only,  for  not  perform* 
^^  ing  other  conditions,  covenants,  or  agree- 
^^  ments  contained  in  the  leases  against  the 
^^  lessees,  as  the  lessors  or  grant(Mi»  had.  The 
statute  also  contains  a  clause,  giving  the 
lessees  the  same  remedy  against  the  grantees 
of  the  reversion,  which  they  might  have  had 
against  their  grantors.  Therefore  under 
this  statute  the  grantees  or  assignees  stand 
"  in  the  same  situation,  and  have  the  same 
^^  remedy  against  their  lessees,  as  the  heirs  at 
*^  law  of  individuals,  or  the  successors  in  the 
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^  case  of  corporationsy  had  before  ihe  statute. 
^  It  becomes  therefore  necessary  to  ioquire 
^^  whether  this  action  of  covenant  could  have 
^^  been  maintained  by  the  heirs  of  the  person 
^  from  whom  the  plaintiff  derives  her  title* 
^'  I  have  already  observed^  upon  the  intro- 
^^  duction  of  one  fact  into  this  case  which 
*^  might  have  been  omitted;  there  is  also 
^^  another,  which  deserves  some  observation 
^  here.  It  is  stated  that  Stokes  was  only 
a  mortgagor  who  had  parted  with  his  whole 
term  to  the  mortgagee ;  and  the  declaration 
goes  on  to  state  that  the  whole  interest 
^  which  was  vested  in  him  he  had  transferred 
•*  to  the  mortgagee.  Therefore,  in  point  of 
^^  law,  I  C£uinot  conceive  how  this  covenant 
**  made  with  Stokes  can  be  said  to  run  with 
^^  the  land ;  for  Stokes  is  stated  in  the  decla« 
^^  ration  to  have  no  interest  whatever  in  the 
^  land,  and  yet  both  the  implied  covenaiit» 
**  arising  from  the  •  yielding  and  paying,'  and 
^'  also  the  express  covenants  are  entered  into 
^  with  Stokes.  It  is  not  sufficient  that  a  co^ 
'^  venant  is  concerning  the  landy  but,  in 
^^  order  to  make  it  run  mth  the  land^  there 
"  must  be  a  privity  of  estate  between  the 
^*  covenanting  parties.  But  here  Stokes  had 
**  no  interest  in  the  land,  of  which  a  court 
"  of  law  could  take  notice,  though  be  had 
^^  an  equity  di  redemption,  an  interest  which 
^  a  coiHt  of  equity  would  take  notice  of. 
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"  These  therefore;  were  collateral  covenants. 
And  though  a  party  may  covenant  with 
SL.  stranger  to  pay  a  certain  rent,  in  consi- 
"  deration  of  a  bejiefit  to  be  derived  under 
^^  a  third  person,  yet  such  a  covenant  cannot 
"  run  with  the  land. 

^*  But  even  supposing  that  these  cove^ 
^^  nants  had  been  entered  into  (not  with 
"  Slakes^  but)  witli  Webbj  who  had  an  in- 
'^  terest  in  the  land,  the  subsequent  transac* 
**  tion  which  .is  stated  in  the  declaration 
"  puts  an  end  to  this  question.  -  It  appears 
•*  that  the  person  entitled  to  the  reversion  of 
"  the  ninety-nine  years  term,  expectant  on 
**the  determination  of  the  eleven  years 
"  term,  created  by  the  lease,  afterwards 
*•' acquired,  in  her  own  person,  the  absolute 
'^  inheritance  of  the  land;  in  consequence 
"of  which  the  reversion  attendant  on  the 
"  lease  granted  to  the  tenant,  no  longer 
"  existed*.  Another  estate,  totally  different, 
*^  arose  by  the  extinguishment  of  the  in- 
tervening estate.  Many  cases  were  cited 
on  this  subject;  one  of  which,  Moor^ 
94,  is  very  applicable.  There  a  person 
made  a  lease  for  one  hundred  y^rs, 
"  and  the  lessee  made  an  under-lease 
"  for  twenty  years, .  rendering  rent,  with 
**  a  clause  of  re-entry;  afterwards  the  ori- 
**  ginal  lessor  granted  the  reversion  in  fee, 
**  and  the  grantee  purchased  the  reversion 
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*^  of 'the  term;  and  it  was  held  that  the 
^'grantee  should  not  have  either  the  rent, 
"'  or  the  power  of  re-entry ;  for  the  reversion 
•*  of  the  term,  to :  which  they  were  incident, 
^^  was  extinguished  in  the  reversion  in  fee. 
'^  And  though  this  case  was  only  determined 
**'  at  the  assizes,  yet  it  was  afterwards  recog- 
"'  nised  in  the  court. 

^^  Considering  then  that  these  are  cove- 
^^'  nants  entered  into  with  a  stranger,  that  do 
^'  not  run  with  the  land ;  considering  also 
^^  that  the  rent  is  incident  to  the  reversion, 
^^  out  of  which  the  term  is  carved,  and  that 
^^  that  reversion  is  gone,  it  seems  to  me,  with 
**  all  the  inclination  which  we  have  to  sup- 
^^  port  the  action,  (and  we  have  hitherto 
^*  delayed  giving  judgment,  in  the  hopes  of 
*^  being  able  to  find  some  ground  on  which 
^^'  the  plaintiff's  demand  might  be  sustained,) 
"  that  it  cannot  be  supported.  The  defence 
^^  which  is  made  is  of  a  most  unrighteous 
^^  and  unconscientious  nature :  but,  unfor- 
"  tunately  for  the  plaintiff,  the  mode  which 
^^  she  has  taken  to  enforce^  her  demand  can- 
'^  not  be  supported  ;  and  consequently  there 
"  must  be  judgment  for  the  defendant." 

From  these  authorities  it  is.  evident  that 
notwithstanding  a  merger  or  surrender,  the 
under-lease  would  continue,  and  the  lessee 
would  be  discharged  from  the  payment  of 
rent,  and ;  from  all  conditions  and  dependant 
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coveikaiits  annexed  to  bis  lease.  This  effect 
of  surrender  was  a  serious  mischief,  and  to 
remedy  it,  as  applicable  to  certain  cases,  it 
is  enacted  by  the  statute  of  4  Geo.  S,  c.  28, 
€•  6,  (which  is  not  an  act  of  general  remedy), 
^*  That  in  case  any  lease  shall  be  duly  sur- 
•*  rendered  in  order  to  be  renewed,  and 
^^  a  new  lease  made  and  executed  by  the 
^  chief  landlord  or  landlords,  the  same 
**  new  lease  shall,  without  a  surrender  of 
'^  all  or  any  the  under-leases,  be  as  good 
'^  and  valid  to  all  intents  and  purposes  as  if 
^'  all  the  under-leases  derived  thereout  had 
^*  been  likewise  surrendered  at  or  befbre 
^  the  taking  of  such  new  lease.  And  that 
^^  all  and  every  person  and  persons,  in  whom 
^^  any  estate  for  life  or  lives,  or  for  years, 
**  shall  from  time  to  time  be  vested  by  virtue 
*^  of  such  new  lease,  and  his,  her,  and 
^^  their  executors  and  administrators,  shall 
**  be  entitled  to  the  rent,  covenants  and 
^  duties,  and  have  like  remedy  for  recovery 
*^  thereof,  and  the  under-lessees  shall  hold 
^^  and  enjoy  the  messuages,  lands  and  te- 
nements in  their  respective  under-leases 
comprised,  as  if  the  original  leases  out 
**  of  which  the  respective  under-leases  are 
^  derived  had  been  still  kept  on  foot  and 
^  continued,  and  the  chief  landlord  and 
'*'  landlords  shall  have  and  be  •  entitled  to 
^*  such  und  the  same  remedy  by  distress  and 
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^  entry,  in  and  upon  the  messuages,  lands, 
^  tenements  and  hereditaments,  comprised 
^  in  any  such  und^lease,  for  the  rents  and 
^  duties  reserved  by  such  new  lease,  so  far 
^  as  the  same  exceed  not  the  rents  reserved 
*^  in  the  lease  out  of  which  such  under- 
^  lease  was  derived,  as  they  would  have  had 
^  in  case  such  former  lease  had  still  been 
*^  continued,  or  as  they  would  have  had  in 
^^  case  the  respective  under*lease  had  been 
^^  renewed  under  such  new  principal  lease ; 
"  any  law,  custom,  or  usage,  to  the  contrary 
**  thereof  notwithstanding/' 

There  is  a  similar  provision  in  the  statute 
of  39  and  40  Geo.  3,  c.  41,  whidi  enables 
bishops,  &c.  to  renew  leases  by  subdividing 
tenements,  and  apportioning  the  rents,  &;c. 

The  statute  of  4  Geo.  2,  does  not  operate 
to  confirm  leases.  Its  effect  is  merely  to 
authorize  surrenders,  with  a  reservation  of 
the  privity  and  relation  of  landlwd  and  te- 
nant, between  the  original  lessee  and  his 
under-lessees ;  when  tl^  original  lessee  takes 
a  new  lease;  and  to  give  to  the  original 
losees  the  same  remedies  against  their  te- 
nants as  they  might  have  pursued  prior  to 
the  surrender.  The  scope  of  the  statute  is  to 
place  the  original  lessees  and  the  ground 
landlord,  in  reference  to  rents  and  remedies^ 
exactly  in  the  same  situation  as  if  no  sur- 
render had  been  made,  and  now  the  ground 
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landlord  .may  distrain  on  the  land .  for  the 
amount,  of  the  rent, .  even  in,  the  possession 
of:  under-lessee,  and  though  the  common  law 
remedy  for  such  distress  be  extinct ;  and. the 
original  lessee  may,  by  force,  of  this  statute, 
and  notwithstanding  the  rules  of  the  common 
law,  recover  the  rents  reserved  to  himself,  and 
enforce  the  covenants  entered  into  by  the 
under-lessee.  But  the  statute  has  not  any 
language  under  which  under-leases  derive 
any  additional  effect  from  a  renewal.  If  void 
before  the  surrender,  they  continue  void  after- 
wards, and  are  not  established  hy  the  renewal. 
These  leases  continue  to  be  precisely  in  the 
same  state  as.  if  no  new  lease  had  been  ob* 
tained. 

Under  this  division  it  may  also  be  observed 
as  in  some  degree  connected  with  this  learn- 
ing, that  the  remedy  of  the  original  lessor 
by  distressy  arises  merely  from  the  positive 
rules  of  law,  and  not  on  the  ground  of  con- 
tract between  the  lessor  and  the  .  under-^ 
lessee ;  for  the  under-lessee  is  not  personally 
chargeable,  even  as  occupier,  and.  for  that 
reason  an  action  of  debt,  or  of  covenant  can- 
not be  maintained  against  him  by  the  ori- 
ginal lessor.  Between  them  there  is  not  any 
privity.  That  the  goods  and  chattels  of  the 
under-lessee  may  be  taken  in  distress  (o),  is 

(t))  Holdford  v.  Hatch, '  3  Doug.    183.      Brewer   v.    ffiB, 
'2  Aostr.  ilS. 
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merely  the  consequence  of  a  right  conferred 
by  law  on  the  original  lessor  to  distrain  all 
goods:  and  chattels  which  he  finds  on  the 
land,  except  those  goods  and  chattels  which 
are,  for  particular  reasons,  privileged,  from 
distress. 

The  merger  of  one  of  three  or  more  estateSy 
may  he  interrupted  hy  reason  of  a  meme 
estate^  which  cannot  merge^  because  it  is 
larger  than  the  more  remote  estate. 

From  the  general  tendency  of  the  obs»- 
irations  which  have  been  already  submitted 
to  the  reader,  it  will  be  obvious  that  if  any 
one  of  the  mesne  estates  is  greater  in  its  quan* 
tity  and  extent  than  the  estate  by  which  it 
is  followed,  the  operation  of  the  doctrine 
must  experience  an  interruption  at  this  point: 
under  these  circumstances  the  doctrine 
must  be  stationary  till  the  impediment  shall 
be  removed,  either  ^  by  the  actual  determi* 
nation  of  this  mesne  estate,  or  by:  some 
change  in  the  tenancy  of  the  parties,  which 
will  afford  room,  for  the  application  of  the 
learning;  and  this  may. happen  by  the  ac- 
cession of  those  interests  which  will  merge 
the  more  remote  estate,  and  bring  the  mesne 
estate  within  its  vortex,  and  put  an  end  to 
the  previous  impediment  to  a  merger  of  the 
prior  estate  by  annihilating  the  intermediate 
estate. 
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These  obsenrations  are  relevant  to  a  case 
of  this  description.  A.  is  tenant  for  twenty-^ 
one  years,  remainder  to  B.  for  life^  remain- 
der to  A.  for  life,  remainder  to  A.  for  one 
thousand  years,  remainder  to  D.  in  fee,  and 
B.  conveys  his  estate  to  A.  As  soon  as 
this  conveyance  is  made,  first,  the  estate 
for  the  life  of  B.,  and  secondly,  the  estate 
for  twenty-one  years,  will  merge  in  the  life- 
estate  of  A.  This  is  the  ne  plus  ultra  to 
which  the  doctrine  can  be  carried  mider  these 
circumstances  of  the  tenancy.  The  next  es* 
tate  of  A.  is  for  years,  and  his  estate  for  life 
is  larger  than,  and  prior  to  that  estate,  and 
for  that  reason  cannot  merge  in  the  same; 
but  suppose  D.,  who  is  seised  of  the  fee,  to 
convey  that  estate  to  A.,  or  to  limit  the  same 
to  him  in  tail,  or  to  die  leaving  A.  his  heir ; 
in  either  of  these  cases,  the  accession  of  the 
fee  will  operate  to  the  merger  and  annihila- 
tion of  the  estate  for  one  thousand  years. 
By  these  means  the  estate  of  A.  for  his  life, 
and  his  estate  in  fee,  or  in  tail,  will  become 
immediate  to  each  other ;  and  as  the  estate 
for  life,  or  for  years,  is  less  than  the  estate-tail, 
or  in  fee,  the  estate  for  life  will  merge  in  that 
estate. 
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The  purchase^  or  deierminatian  of  an  inters' 
mediate  estate,  may  be  the  cause  of  merger^ 
as  between  two  estates^  kept  distinct  by  means 
of  the  intermediate  estate. 

As  soon  as  the  intermediate  estates  deter^ 
mine  by  effluxion  of  time,  or  by  merger,  or 
surrender,  &c«  then  the  estates  between  which 
they  were  interposed  will  unite.  The  deter- 
mination of  the  mesne  estate  removes  the 
impediment,  and  gives  scope  to  the  doctrine 
of  merger,  so  that  the  purchase  or  acces- 
sion of  an  intermediate  estate,  may  afford 
scope  for  the  application  of  this  doctrine,  as 
between  other  estates  divided  by  this  mesne 
estate.  Each  estate  may  merge  in  the  estate 
next  in  order  of  time,  and  by  progression, 
all  the  estates  may  ultimately  be  absorbed 
in  the  more  remote  estate,  as  often  as  this 
more  remote  estate  is  as  large  as,  or  larger 
than,  any  of  the  preceding  estates,  and  there 
is  such  a  gradation  between  the  several  es- 
tates, so  that  the  several  estates  may  suc- 
cessively merge  in  each  other,  either  in  pro^ 
gressive  or  some  other  order.  To  illustxate 
these  observations  by  an  example, — ^when  A* 
is  tenant  for  years,  or  for  life,  remainder  to 
B.  for  years,  or  for  life,  remainder  or  rever- 
sion to  A.  in  tail  or  in  fee,  and  B.  conveys 
his  estate  to  A. — in  each  of  these  instances 
all  the  other  estates  will  concede  to  the  fee. 


U4  ON  MERGER. 

and  form  one  single  intire  and  consolidated 
interest.  In  a  case  so  circumstanced,  the 
operation  of  this  doctrine  is  gradual.  At 
iSrst  it  applies  to  the  estate  of  B.  and  merges 
that  estate  in  the  fee.  By  this  operation 
the  several  estates  of  A.  become  immediate 
to  each  other,  and  then  the  subsequent  es- 
tate acquires  such  a  quality,  that  the  more 
immediate  estate  may  merge  in  this  estate, 
as  an  estate  immediately  expectant  there- 
upon. 

The  case  of  Holt  and  Sambach{p)  involved 
these  considerations.  In  that  case  Sir  fVil- 
Uam  Cateshy  was  tenant  for  life  of  the  manor 
oi  Lopworthj  remainder  to  llo6er^  his  son 
and  heir  apparent,  and  to  the  heirs  male  of 
his  body,  remainder  to  Sir  W.  Cateshy  and 
to  the  heirs  male  of  his  body,  remainder  to 
the  heirs  of  the  body  of  the  said  Robert^  re- 
mainder to  the  right  heirs  of  the  said  Sir 
W.  Cateshy ;  Sir  W.  Cateshy  and  Rohertj  be- 
ing within  age,  joined  in  a  deed  whereby  the 
said  Sir  fV.  Cateshy  granted,  and  the  said 
Rohert'  confirmed  to  the  avowant  and  his 
heirs,  an  annual  rent  of  ten  pounds  by  the 
year,  payable  out  of  the  said  manor  of  Lop^ 
wotth^  to  the  said  defendant  and  his  heirs, 
at  two  fesLSts,  viz.  at  the  Annunciation  and 
St.  Michaely  with  clause  of  distress,  arid  no^ 
mine  pcsme  of  twenty  shillings  for  every  month. 

.  (p)  Cro.  Gar.  103.  Hetley,  74.  Hutt.  95.     - 
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Afterwards  Sir  W.  Catesby  &nd  Robtrt  joined 
in  a  fine  of  the  said  manoi^  to  the  use  of  the 
said  William  and  his  heirs,  who  enfeoffed  the 
plaintiff  and  died.  Robert  had  issue  then 
Uvjng.  The  defendant  avowed  for  twenty 
shillings,  parcel  of  five  pounds  due  at  Mi- 
chaelmas, in  the  second  of  James^  and  be- 
cause two  hundred  pounds  were  due  nomine 
poma  for  two  hundred  months,  he  avowed 
for  fifty  pounds  of  this  nomine  posna.  The 
defendant  set  forth  all  this  matter  by  way  of 
avowry  except  the  nonage,  and  feoffment 
to  the  plaintiff;  and  the  plaintiff  in  bar  of 
the  avowry  shewed  the  nonage  of  him  who 
confirmed,  and  pleaded  the  feoffment  and 
averment  of  the  life  of  the  issue  in  tail.  On 
this  bar  to  the  avowry,  it  was  demurred  and 
argued  at  the  bar :  and  the  sole  question  was, 
whether  thi$  debt  be  chargeable  on  the  feof- 
fee ?  because  the  rent  was  granted  by  tenant 
for  life,  and  confirmed  by  him  in  the  remain- 
der in  tail,  being  within  age  at  the  time  of 
the  grant;  for  it  was  agreed  if  a  rent  be 
granted  by  tenant  for  life  and  confirmed  by 
him  in  remainder  in  tail  within  age,  that  it 
is  issuing  out  of  the  estate  for  life  only,  and 
merely  a  void  grant  as  to  the  remainder ;  and 
if  the  tenant  for  life  purchase  the  remainder 
or  reversion,  and  dies,  it^hall  not  bind  the 
inheritance ;  and  although  he,  the  tenant  for 
life,  had  made  a  feoffment  over,  his  feoffee^ 
after  his  death,  should  avoid  it;   but  here 
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because  he  that  made  the  grant,  was  not 
only  tenant  for  life,  but  had  a  remainder  in 
tail,  and  after  that  a  remainder  in  fee,  the 
rent  was  issuing  out  of  all  his  estates :  and 
although  it  was  void  as  against  Robertj  the 
son,  who  was  next  in  remainder  in  tail,  who 
confirmed  it,  yet  for  as  much  as  this  estate^ 
tail  was  barred  by  the  fine,  and  the  limita^ 
tion  thereof  was  to  the  use  of  him  and  his 
heirs,  who  granted  the  rent,  and  the  plaintiff 
being  in,  as  feoffee  to  him,  the  court  inclined 
in  opinion  for  the  avowant's  right  to  the  rent  j 
for  the  estate-tail  being  barred,  that  privilege 
shall  not  extend  to  the  feoffee,  for  he  comes 
in  under  all  the  estates  of  the  feoffor  who 
granted  the  rent-charge,  and  therefore  shall 
hold  it  charged  ;  but  because  the  avowry  was 
for  twenty  shillings,  parcel  of  five  pounds, 
and  the  fifty  pounds  was  parcel  of  the  two 
hundred  pounds'  penalty,  and  he  did  not 
show  that  the  residue  of  the  penalty  was  dis- 
charged ;  therefore  it  was  held  that  the 
avowry  was  ill  according  to  20  Edw.  4.  fo.  2, 
and  48  Edw.  S.fo.  3.  And  so  without  regard 
to  the  matter  in  law,  it  was  adjudged  for  the 
plaintiff  upon  the  insuflSciency  of  the  avowry. 
This  case,  as  to  the  principal  point,  and 
as  far  as^  it  is  any  authority,  assumes  that 
the  times  of  the  several  estates  for  life,  and 
in  tail  merged  in  the  ultimate  reversion  in 
fee.  The  order  of  the  merger  must  hare 
been  progressive.  Pirst,  the  time  <^  the  estate 
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in  tail  general  of  Robert ;  secondly,  the  time 
of  the  estate,  in  taiUraale  of  Sir  William  \ 
thirdly,  the  time  of  the  estate  in  tail-male  of 
Robert  J  and  ultimately  the  time  of  the  estate 
for  life  of  Robert^  must  have  severally  merged 
in  the  remainder  or  reversion  in  fee.  As 
long  as  the  several  estates  were  in  the  te- 
nancy  of  distinct  persons,  they  were  kept 
apart  by  the  intermediate  estates.  But  as 
soon  as  the  several  estates  were  vested  in  Sir 
William  himself,  they  became  subject  to  the 
rule  of  law,  for  the  merger  of  the  particular 
preceding  estate. 

From  the  same  case  we  may  extract  the 
proposition,  that  when  tenant  for  life  with 
remainder  in  taiKmale  to  his  infant  son,  with 
remainder  to  himself  in  tail-male,  with 
remainder  to  his  son  in  tail  general,  with  re^ 
mainder  to  himself  in  fee,  grants  a  rent- 
charge  in  fee,  and  afterwards  the  father  and 
son  join  in  a  fine  to  the  use  of  the  father 
having  the  fee,  and  the  father  conveys  by 
feoffment  to  a  purchaser,  all  the  particular 
estates  are  merged,  and  the  ultimate  fee  is 
accelerated,  and  the  possession  is  chargeable 
with  the  rent^ 

It  is  on  this  ground,  and  this  ground  alone, 
that  the  feoffee  could  at  that  particular  pe- 
riod have  been  charged  with  the  rent :  he 
was  liable  only  in  respect  of  the  estates  and 
ownership  of  the  father,  not  of  the  estates  or 
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ownership  of  the  son,  since  the  son  was  an 
infant  when  he  confirmed  the  grant,  and  un* 
less  the  time  of  the  son's  estate-tail  was  an* 
nihilated  by  merger  in  the  estate  of  the 
father^  the  possession  was  held  in  right  of 
the  son's  estate^tail,  and  not  of  the  estate  of  the 
father.  In  the  supposition  that  the  son's 
estate-tail  conferred  a  title  to  a  continuing 
estate^  it  follows  that  the  feoffee  or  terre-tenant 
was  not  chargeable  with  the  rent.  In  shorty 
the  right  to  charge  the  terre-tenant  with  the 
rent  in .  respect  of  his  possession,  depended 
wholly  on  the  point  that  the  time  of  the  son's 
estate-tail  was  merged  in  the  time  of  his 
father's  ultimate  reversion  in  fee. 

It  is  also  observable  in  this  case  that  the 
father  and  son  levied  a  fine  to  the  use  of  th^ 
father  in  fee ;  and  that  under  the  declaratioo 
of  the  uses  of  that  fine,  the  times  of  all  the 
several  estates  were  centered  in  the  person 
and  tenancy  of  the  father.  Of  his  reversion 
in  fee,  and  the  time  of  his  estate-tail,  he  was 
^seised  by  resulting  use,  as  part,  of  his  former 
ownership,  and  he  became  the  owner  of  the 
:several  estates  of  his  son  by  the  declaration 
of  the  uses  of  the  fine.  He  therefore  took 
jfae  estates  of  his  son  under  circumstances, 
which  allowed  of  their  merger.  Though  the 
use  of  the  time  of  all  the  estates  which 
phssed  by  the  fine  was  limited  to  him,  by 
one  undivided  clause,  yet,  in  effect  and  con- 
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j^ruction  of  law,  he  became  seised  of  the 
time  of  the  several  estates  of  himself  and  of 
his  son  J  partly  by  the  declaration  of  uses 
by  his  son,  and  partly  under  his  former  own. 
ership ;  and  not  in  point  of  law  under  the 
ownership  of  the  conusee  in  the  fine.  The 
temporary  union  of  these  estates  in  the  cor 
nusee,  by  means  of  the  fine,  did  not  give 
them  any  protection  from  merger ;  because 
the  instantaneous  seisin  of  the  conusee  wa9 
immediately  severed  by  the  operation  of  the 
statute  of  uses. 

The  parties  derived  their  ownership  under 
that  statute;  and  as  the  statute  left  to  the 
estates  the  qualities  of  the  former  ownership^ 
it  left  to  them  the  quality  of  merger,  not- 
withstanding the  uses  were  to  arise  from  the 
seisin  transferred  to  the  conusee,  by  a  joint 
conveyance.  Tp  this  purpose,  the  conusee 
is  a  mere  conduit-pipe,  and  the  uses  arise 
£x)m  the  old  seisin  of  the  former  owners, 
rather  than  the  seisin  which  they  transfer  to 
the  conusee.  '        '  \   .    . 

These  observations  are  necessary  for  the 
purpose  of  marking  the  material  points  of 
this  case,  because  they  are  the  only  means  of 
distinguishing  this  determination  from  those 
determinations  in  which  the  tenants  of  seve--^ 
wl  distinct  estates  have  joined  in  conveying 
these  estates  to  a  third  person,  for  the  benefit 
of  that  person,. and  he  has  been  considered 
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as  holding  under  the  ownership  of  each  per- 
son during  the  time  or  period  of  his  estate. 

The  illustration  now  given  of  the  doctrine 
of  merger,  shows  its  application  to  any  num- 
ber of  estates.  Either  each  successive  estate 
may  be  gradually  raised  in  quantity  and  ex- 
tent of  ownership  above  the  estate  next  in 
order  of  time ;  or  the  first  or  any  interme- 
diate estate  may  be  larger  than  a  more 
remote  estate,  and  still  it  will  merge,  so  as 
the  owner  of  that  estate  has  a  more  remote 
interest  of  larger  extent,  capable  of  absorbing 
the  first  or  any  intermediate  estate  when  it 
becomes  in  immediate  connexion  with  this 
estate  of  larger  extent. 

For  the  operation  of  the  doctrine  of  mer- 
ger, as  between  three  or  more  estates,  com- 
mences with  the  estate  most  immediate  to  the 
ultimate  or  remote  interest,  which  is  to  be 
the  cause  of  the  merger,  and  then  with  the 
next  immediate  estate,  and  so  in  a  retrograde 
order,  precisely  in  the  same  manner  as  if  the 
intermediate  estate  never  had  been  hmited. 
In  point  of  law  the  more  remote  estates  are 
absorbed  by  the  doctrine  of  merger,  and 
effectually  detemiined  before  the  more  imme- 
diate estates  are  brought  within  the  influence 
and  application  of  this  learning.  The  same 
rule  prevails  when  there  are  four  or  more 
estates,  and  one  of  them  is  a  mesne  estate, 
larger  than  the  first  estate,  apd  also  larger 
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than  a  more  remote  one,  while  the  third  estate 
is  less  than  the  first  estate,  and  the  ultimate 
or  fourth  estate  is  larger  than  any  of  them. 
The  interposed  estate  will  merge  in  the  ul- 
timate estate,  and  then  the  prior  or  second 
estate  may  also  merge  in  that  same  estate  in 
which  the  intermediate  or  third  estate  has 
been  annihilated. 
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CHAP.  X. 


One  of  two  Estates^  mU  merge  in  the  other ^  a$ 
often  as  that  Estate^  if  in  the  Tenancy  of  a 
distinct  Person^  might  have  been  surrendered 
to  the  Tenant  of  the  other  Estate. 

As  a  general  proposition,  merger  will  take 
place  in  all  those  instances  in  which  two 
estates  meet  in  the  same  person,  and  the 
owner  of  one  of  these  estates  might  surrender 
to  the  other,  if  the  two  estates  were  in  the 
tenancy  of  distinct  persons.  The  instance  of 
two  estates  of  freehold  with  an  intervening 
estate  for  years,  is  perhaps  an  exception.  It 
seems  the  existence  of  this  mesne  estate  will 
be  an  impediment  to  the  effect  of  a  sur- 
render, but  it  will  not  altogether  prevent  the 
application  of  merger.  The  merger,  how- 
ever, will  not  accelerate  the  right  of  possession 
under  the  term,  if  it  be  a  vested  term. 

This  is  evident  from  the  case  of  Bate^ 
already  cited. 
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Of  the  general  Analogy  between  the  Law  (wi 

Merger  J  and  Surrenders. 

That  the  doctrine  of  merger  should  bear 
a  very  near  analogy  to,  and  intimate  con- 
nexion with  the  doctrine  of  surrenders,  and 
that  merger  and  surrender  should  correspond 
in  their  effects,  and  in  the  consequences  they 
induce,  is  perfectly  reasonable,  and  con- 
sistent with  the  principles  of  our  system  of 
law.  The  general,  at  least  correct  rule,  in 
pleading  is,  that  every  deed  must  be  pleaded 
according  to  its  effect^  and  not  according  to 
the  form  or  mode  of  conveyance  in  which 
it  is  prepared,  unless  it  may  operate  in  that 
mode,  and  the  party  elects  to  claim  under 
the  same  as  operating  in  the  form  which  it 
assumes.  In  some  cases,  however,  the  party 
is  not  even  lefl  to  his  election,  to  fix  on  the 
mode  in  which  the  deed  shall  operate;  but 
he  must  plead  the  deed  according  to  xh^ 
effect  ascribed  to  it  by  the  rules  of  law :  and, 
therefore,  when  a  tenant  for  life  grants  all 
his  estate  to  the  person  who  has  the  im- 
mediate reversion,  and  that  person  has  an 
estate  rendering  him  competent  to  accept 
a  surrender,  the  law,  except  in  some  parti- 
cular cases,  which  will  be  noticed,  treats  this 
instrument,  being  in  the  form  of  a  grant,  ai 
a  surrender ;  and  it  must  be  pleaded  as  a  sur- 
render, and  not  as  a  grant. 
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So  a  grant  by  a  reversioner  or  a  remain- 
der-man to  a  tenant,  for  years,  or  for  life, 
must  be  pleaded  as  a  release  or  confirmation 
in  enlargement  of  an  estate,  if  this  be  its 
effect  (a). 

With  these  exceptions,  the  person  who 
claims  mider  a  deed,  has  the  privilege  of 
making  the  same  available  in  any  mode  he 
pleases,  so  as  the  requisite  circumstances 
concur.  He  is  not  bound  to  plead  the  deed 
according  to  the  formal  words  used  in  the 
conveyance  to  him.  This  is  a  relaxation  of 
the  old  law,  in  support  of  the  intention  (b). 

The  practice  of  the  court  is  founded  on 
the  rule  quum  quod  agOj  non  valet  ut  agOj 
valeat  quantum  valere  potest:  or,  as  the  rule 
is  differently  expressed,  the  construction  must 
be  such  that  the  whole  deed,  and  every 
part  of  it  may  take  effect;  and  as  much 
effect  as  may  be  to  that  purpose  for  which 
it  is  made,  so  as  when  the  deed  cannot  take 
effect  according  to  the  letter,  it  be  construed 
so  as  it  may  take  some  effect  or  other :  "  verba 
debent  inteUigi  cum  effectu  et  benigfie  faci-^ 
enda  sunt  interpretationeSy  ut  res  magis  vakat 
quam  pereat/^  (c) 


(a)   See  Chap.  Releases  in        (c)  Shep.  T.  84.  Litt.  a.  28S. 
the  second  Tolume.  Finch's  Law,  60  Plow.  Com* 

(6)  See   Com.    Dig.    Covt     160.  154. 1  P.  W.  457. 
G.  a.  I  Inst.  49.  WiUes'  Rep. 
686. 
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•  And  the  cases  of  Roe  v.  Tranmer  and 
others  (d),  and  Shave  v.  Pincke  (e),  afford  the, 
best  practical  illustration  of  the  rule.  In  Roe 
V.  Tranmer  and  others  {f\2L  conveyance  was 
made  by  indentures  of  lease  and  release  in 
favour  of  a  brother  and  nephew  of  the  grantor, 
from  and  after  the  death  of  the  grantor. 

This  conveyance  was  void  under  the  rules 
of  the  common  law,  and  consequently  as 
a  lease  and  release,  because  it  attempted  to 
grant  an  estate  of  freehold,  to  commence,  as 
a  vested  interest,  in  futuro.  The  deeds  were 
capable  of  operation  as  a  covenant  to  stand 
seised  to  uses ;  since  there  was  the  conside- 
ration of  blood  between  the  parties :  and 
a  covenant  to  stand  seised  may,  under  the 
learning  of  springing  uses,  give  an  use  to  be 
executed  into  estate,  after  the  death  of  the 
covenantor,  if  he  be  seised  of  an  estate  in  fee  as 
distinguished  from  an  estate  tail ;  for  a  tenant 
in  tail  cannot  raise  an  use  to  commence,  in 
terms  from  and  after  his  death,  since  on  his 
death  the  title  will  be  in  the  heir  under  the 
intail  {g).  Parts  of  the  judgment  in  Roe 
V.  Tranmer^  may  with  propriety  be  added 
in  this  place.  That  judgment  and  the  in- 
terest vested  in  the  issue  cannot  be  divested 
by  the  act  of  tenant  in  tail,  whose  power  of 


(<0  2  WiUes'  Rep.  75.  Wffle»'        (/)  WUW  Rep.  682. 
Rep.  682.  {g)  Machel  v.  Ckrk,  2  Lord 

(0  5  Term  Rep.  310.  Raym.  778. 
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alienation  ceases  with  his  death,  wais  deli^ 
vered  by  Lord  Chief  Justice  Jfilks  (h);  and 
he  said, 

^*  It  is  admitted  that  this  deed  will  not 
**  operate  as  a  release,  because  it  grants  a 
"  freehold  in  futuroy  which  cannot  be  done. 
The  only  question,  therefore,  is,  whether 
in  respect  to  John  Wil/dnsofi^  the  lessor  of 
the  plaintiff,  it  can  operate  as  a  covenant 
to  stand  seised  ?  If  it  can,  he  ought  to 
recover  in  this  suit;  if  it  cannot,  judgment 
"  must  be  for  the  defendants/' 

And,  among  other  things,  he .  added, 
And  we  are  all  of  opinion  ;  for  ray  brother 
Bathursty  though  absent,  has  given  me  leave 
to  say,  that  he  is  of  the  same  opinion  with 
us,  that  this  deed  of  release  may  operate 
'^  as  a  covenant  to  stand  seised. 

^^  And  first,  we  found  our  opinion  on  the 
**  general  rules  of  law,  in  respect  to  the  ex- 
•*  position  of  deeds,  which  are  laid  down  in 
many  of  the  books,  and  which  are  collected 
out  of  them,  by  Shepherd^  on  Common 
"  Assurances,  p,  82  and  83 ;  in  which  he  says 
**  that  benigne  facienda  sunt  interpretatianes 
**  chartarunij  ut  res  magis  valeat  quam  pereat ; 
**  and  that  verba  intentiofd  et  non  i  contrdf 
**  debent  inseroire.  And  therefore  (he  says) 
"  that  deeds,  which  are  intended  and  made 
to  operate  one  way,  may  operate  another 

C^)  Willea' Rep.  683. 
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^  way,  if  the  intendoa  of  the  parties  cannot 
^  take  place,  unless  they  operate  a  different 
**  way  from  what  they  were  intended ;  and 
^^  he  puts  these  instances  (amongst  others) 
^^  that  a  deed  intended  for  a  release,  if  it  can- 
^  not  operate  as  such,  may  amount  to  a  grant 
*^  of  a  reversion,  an  attornment,  or  a  surren- 
*^  der,  and  so  i  converso.  And  that  if  a  man 
^^  make  a  feoffment  in  fee  with  a  letter  of  at- 
**  tomey  to  give  livery,  and  no  livery  is  given^ 
'*  but  there  is  in  the  same  deed  a  covenant  to 
^  stand  seised  to  the  uses  of  the  feoffment,  if 
"  this  be  in  such  a  case,  where  there  is  a  con- 
*^  sideration  sufficient  to  raise  the  uses  of  the 
^^  covenant,  it  will  amount  to  a  covenant  to 
"  stand  seised.  In  the  case  of  Crossing  v. 
*'  Scudamorcy  2  Lev.  9 ;  1  Ventr.  137,  and 
^^  1  Mod.  175,  which  I  shall  mention  more 
^*  particularly  by  and  by.  Lord  Chief  Justice 
^  Hale  cites  the  opinion  of  Lord  Hobart^  in 
^*  fo.  377^  -and  declares  himself  to  be  of  the 
^^  same  opinion,  that  the  judges  ought  to.  be 
^^  curious  and  subtle,  (Lord  Hobart  used  the 
^^  word  astutij)  to  invent  reasons  and  means 
^^  to  make  acts  effectual,  according  to  the 
^^  just  intent  of  the  parties.  And  it  is  said, 
^*  in  the  case  of  Osman  v.  Sheaf t^  3  Lev.  370, 
"  and  Carth^  397,  which  I  shall  have  occasion 
^*  Jikewise  to  mention  again  presently,  that 
^^  the  judges  in  these  latter  times  (and  I  think 
i**  very  rightly)  have  gone  further  than  for- 
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^  merly,  and  have  had  more  consideration  fdt 
^^  the  substance,,  to  wit,  the  passing  of  the 
^^  estate,  according  to  the  intent  of  the  par- 
*^  ties,  than  the  shadow,  to  wit,  the  manner 
^'  of  passing  it.    These  are  the  general  rea- 
^  sons  that  we  go  on  ;  and  we  think  that  all 
'^  the  particular  rules  that  have  been  laid 
^^  down   in  respect  to  covenants  to  stand 
^^  seised,  all  concur  in  the  present  case. 
"  I  know  of  no  others  but  these — 
"  1st,  That  there  must  be  a  deed. 
**  2d,  That  there  be  words   sufficient  to 

make  a  covenant. 
"  Sd,  That  the  grantor  or  covenantor  must 
be  actually  seised  at  the  time  of  the 
grant 
**  4th,  That  the  intent  of  the  grantor  must 

be  plain. 
**  5th,  That  there  be  a  proper  considera- 
tion to  raise  the  use. 
Firsts    ITiis   is  certainly  a  deed;    and 
though  it  cannot  operate  as  a  release,  it 
being  signed,  sealed,  and  delivered  by  the 
'^  party,  does  not  cease  to  be  a  deed* 

"  Secondly^  That  there  are  sufficient  words 
•*  to  make  a  covenant,  I  shall  show  more 
particularly  by  and  by :  but  if  there  were 
no  other  word,  but  the  word  grantj  that 
would  be  sufficient,  according  to  all  the 
**  cases. 

«  Thirdly^  It  is  admitted,  and  so  stated  in 
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<*  the  case^  that  the  grantee  Thomas  Kirkby 
^  was  actually  seised  at  ihe  time  of   the 

grant. 

Fourthly^  Nothing  can  be  more  plain 
^^  than  that  the  grantor  intended,  that  the 
*^  lessor  of  the  plaintiff  (the  nephew)  should 
^^  have  the  estate  after  the  death  of  Chrigto- 
"  pher  Kirkby^  (the  uncle)  without  issue :  it 
^^  is  said  so  in  express  words  in  three  places, 
^^  in  the  deed ;  what  estate  he  was  to  take 
'^  is  not  material  at  present,  he  being  still 
"  living. 

^^  Fifthly^  Here  is  a  plain  consideration,  as 
•*  to  Wilkinson  the  lessor  of  the  plaintiff:  he 
"  is  called  in  the  deed,  eldest  son  of  his  well 
"  beloved  uncle  John  Wilkinson.  If  it  were 
^^  not  so  said  in  the  deed,  his  relation  to  the 
"  grantor  might  be  averred  and  proved  ac- 
"  cording  to  the  case  of  Goodtitle  v.  PettOi 
^^  2  Stra.  935,  and  several  cases  that  are 
"  there  cited  out  of  Lord  Cokes  reports  («)/' 

"  Having  mentioned  the  general  reasons, 
"  and  likewise  the  particular  rules  on  which 
"  we  found  our  opinion,  I  shall  now  men-^ 
^  tion  some  few  cases  which  I  think  are  au- 
*^  thorities  in  point*  I  shall  not  take  notice  of 
"  the  ancient  eases.,  because  of  late  the  courts 

of  law  have  gone  much  farther  in  the  deter* 


« 


( t )  See  ako  FUmer  v.  Gott,  7  Bro.  Par.  Cas.  70.     Rex  r. 
Scamnumden^  S  Term  Rep.  474. 
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^^  minaiian  of  this  question^  and  likewise  be- 
^^  cause  there  are  several  rules  laid  down  in 
^^  these  ancient  cases,  which  are  not  now 
**  adhered  to/' 

And  then  his  lordship  stated  and  com- 
mented on  the  cases  of  Crossing  v.  Scudamore^ 
Tr,  23  Car.  2,  in  B.  R.,  and  P.  26  Car.  2,  in 
Cam.  Scacc.  reported  in  1  Mod.  175,  2  Ley. 
9*  and  1  Venlr.  137.  Coultman  y.  Senhouse^ 
E.  30  Car.  2,  B.  R.  Sir  T.  Jon.  105.  Walker 
V.  Hall,  29  Car.  2,  in  Scacc.  2  Lev.  213. 
Harrison  v.  Austin,  Trin.  3  Jac.  2,  B.  R. 
Carth.  38,  9-  Baker  v.  Lade,  B.  C.  H.  2  W. 
and  M.  3  Lev.  291 ;  and  Osmond  v.  Sheafe, 
3  Lev.  370,  5  W.  and  M. 

And  in  Shove  v.  Pincke  (k)  it  was  certified 
by  the  Court  of  King's  Bench^  that  an  instru- 
ment in  the  form  of  an  appointment,  under 
a  power,  and  ineffectual  as  an  appointment, 
open^^  as  a  grant  of  the  inheritance,  expect- 
ant  on  a  term  of  years.  Mr.  Justice  Buller 
observed,  "  the  thing  conveyed  is  a  reversion, 
that  is,  the  subject  of  a  grant ;  and  the  words 
Umit  and  appoint  operate  as  a  grant.'' 

The  cited  cases  of  Lewis  Bowles  Hooker 
and  Hooker,  and  of  Cordal,  show  the  appli- 
cation of  the  learning  of  surrenders  to  con- 
tingent remainders,  when  these  remainders 
are  inserted  between  two  or    more  vested 

(il)  5  Term.  Rep.  124.  310, 
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:  estates  of  freehold  in  the  same  person.  The 
distinction  to  be  collected  from  these  cases  (/) 
is  attempted  in  the  Essay  on  the  Quantity 
of  Estates,  in  the  chapter  ^hich  treats  of 
curtesy. 

It  is  clear  also,  that  a  mesne  contingent 
freehold  interest  may  be  destroyed  by  the 
surrender  of  the  tenant  of  a  preceding  estate 
of  freehold,  to  the  tenant  of  the  next  vested 
estate  of  freehold,  if  it  be  as  large  as  or 
larger  than  the  prior  estate.  But  the  doc- 
trine of  merger,  or  mere  act  of  law,  will  not 
destroy  contingent  interests  in  the  same  in- 
stant in  which  they  are  limited,  nor  in  any 
event,  nor  under  any  circumstances,  unless 
a  new  and  distinct  act  (as  a  descent)  shall 
take  place,  or  (as  a  conveyance)  shall  be 
made  at  some  period  after  the  contingent 
interest  is  originally  created.  Of  the  nature 
of  such  act,  and  of  the  circumstances  under 
which  it  must  be  made  or  take  place,  some 
further  observations  will  be  subjoined  in  a  di- 
vision to  be  set  apart  for  the  purpose* 

It  is  obvious  that  a  -  vested  estate  cannot 
merge  in  a  contingent  interest.  It  would 
therefore  be  useless  to  insist  on  these  points 
by  any  comment  (m).  For  the  same  reason 
it  follows  that  a  present  vested  term  cannot 
merge  in  an    interesse  termini.      Under  an 


(/)  Ess.  on  Est  Chap.  Cor-        (w)    But  see   Goodright    v. 
tesy.  SearU^  2  WHs.  29. 
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niteresie  termini  there  ia  not  any  subsistiDg 
estate  in  which  the  vested  estate  may  merge. 

That  an  interesse  termini  or  a  contingent 
remainder  may  be  extinguished^  in  a  vested 
estate  under  the  learning  of  extinguishment, 
is  admitted ;  but  this  does  not  contravene  the 
doctrine  which  has  been  advanced. 

The  cases  on  implied  surrenders  may  also 
appear  to  justify  a  conclusion  different  from 
that  which  has  been  drawn.     The  answer 
is,   that  these  cases  do  not  depend  on  the 
doctrine  of  merger.    It  is  true  they  are  con- 
nected in  some  degree  with  the  reason  on 
which  the  law  of  merger  depends.    Cases 
of  implied  surrender  seem  to  h^ve  been  deter- 
mined on  the  ground  of  inconsistency  in  the 
several  contracts  {n\    It  is  impossible  that 
the  former  contract  can  continue  in  force, 
and  the  second  contract  operate  according  to 
the  intention  of  the  parties  as  expressed  in 
that  contract  (o).     From  this  inconsistency, 
the  law  draws  the  conclusion,  that  the  former 
contract    has    been    abandoned,    and    that 
the  parties  have  entered  into  a  new  agree- 
ment   This  is  the  only  mode  of  reconciling 
the  intention  with  the  terms  of  the  agree- 
ment.   However  this  relinquishment  of  the 
former   contract  is  not  a   surrender  in  th$ 
technical  sense  of  that  term.    Jt  is  rather  aa 
implied  release^  or  waver  of  the  former  agree- 

(n)  1  In»t  3SS.  a.  (o)  Ivtt^  Case,  5  Rep.  1 1  • 
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ment,  than  a  surrender  arising  under  that 
agreement  The  inconsistency  of  the  two 
agreements  is  the  ground  for  presuming  that 
the  former  contract  has  been  abandoned  and 
annulled.  On  similar  ground  an  inconsistent 
covenant^  as  a  covenant  not  to  sue  at  any 
time,  as  distinguished  from  a  covenant  not 
to  sue  for  a  particular  time,  amounts  to  a 
release,  unless  there  be  an  apparent  inten- 
tion to  the  contrary  {p). 

The  case  of  Gaodright  v.  Searh  {q)  is  also 
a  case  of  extinguishment,  not  of  merger. 

That  the  conclusion  may  be  drawn  on 
which  a  surrender  is  implied,  it  must  be 
impossible  that  the  several  contracts  should 
operate  in  the  terms  in  which  they  are  ex- 
pressed.  It  is  necessary,  therefore,  that 
some  part  of  the  time  for  which  the  parties 
have  stipulated  by  the  first  lease,  should  be 
comprised  in  the  time  limited  by  the  second 
lease,  so  that  it  may  appear  that  the  par- 
ties must  have  intended  that  the  right  of 
enjoyment  for  some  part  at  least  of  the  period 
for  which  the  lands  are  held,  under  the 
terms  of  the  former  lease,  shall  be  held 
under  the  stipulations  of  the  new  lease.  This 
is  the  point  of  inconsistency,  which  alone 
affords  the  necessary  degree  of  presumption. 


(f)    Ahff    V.    SermshaWt     Clayton  v.  Kynoiton^    2  Salk. 
2  Salk.  573.    Shep.  T.  251.         573. 

{q)  2  Wils.  29. 
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When  this  circumstance  occurs,  it  is  imma- 
terial whether  the  second  lease  is  to  com* 
mence  immediatdy,  or  from  a  future  time, 
and  also  whether,  in  point  of  duration,  it  is 
to  be  more  or  less  extensive  than  the  former 
term.  The  inconsistency  is  equally  mani- 
fest ;  and  the  law  feels  equal  necessity  for 
the  «ame  conclusion.  Sometimes  it  has  been 
supposed  that  the  first  lease  would  be  avoided, 
notwithstanding  the  demise,  intended  to  be 
made  by  the  second  lease^  be  void,  and 
never  had  any  operation.  The  principle  on 
which  this  opinion  was  formed,  proceeded  on 
Ihe  idea  that  the  second  contract  disclosed 
evidence  of  a  change  of  intention,  from  which 
an  agreement  might  be  implied  that  the 
former  contract  should  cease  to  be  binding  on 
the  panties;  and  on  the  same  reasoning,  that 
a  will  may  be  revoked  by  an  informal  or  an 
inefficietiit  conveyance  denoting  a  change  of 
intention. 

However,  in  Damon  on  the  demise  of 
Bromley  v.  Stanley  (r).  Lord  Mansfield  ruled 
that  the  acceptance  of  a  second  good  lease 
would  operate  as  a  surrender  of  the  former : 
but  he  declared  the  reason  did  not  hold  in 
the  case  of  accepting  a  new  tx)id  one,  that 
the  lessee  cannot  enjoy ;  that  there  was  no 
inconsistency  in   the   acceptance  of  a  new 


(r)  4  Burr.  2210.     WhiUing     v.  Gregory,  Sir  WilUam  Jonei, 
•V.  Gough,  Dyer,  140.     Lloyd     405. 
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good  lease  being  a  surrender  of  the  former. 
But  the  accepting  a  new  void  lease,  which 
the  lessee  was  not  to  enjoy,  could  not  show 
an  intention  to  surrender  the  other,  and  that 
therefore  the  reason  why  this  should  be  an 
implied  surrender  totally  failed ;  and  that  he 
was  very  clear  the  acceptance  of  this  new 
lease,  which  did  not  pass  an  interest  according 
to  the  contract,  could  not  operate  as  a  sur- 
render of  the  former  lease ;  and  the  principle 
was  followed  in  Roe  on  the  demise  of  Earl 
Berkely  v.  Archbishop  of  York  («). 

(<)  6  East,  80. 
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alienation  ceases  with  his  death,  wais  deli- 
vered by  Lord  Chief  Justice  ffiTfe*  (A);  and 
he  said, 

^^  It  is  admitted  that  this  deed  will  not 
^^  operate  as  a  release,  because  it  grants  a 
^^  freehold  in  fuluroy  which  cannot  be  done. 
The  only  question,  therefore,  is,  whether 
in  respect  to  John  Wilkinsofi^  the  lessor  of 
the  plaintiff,  it  (;an  operate  as  a  covenant 
to  stand  seised  ?  If  it  can,  he  ought  to 
recover  in  this  suit;  if  it  cannot,  judgment 
"  must  be  for  the  defendants/' 

And,  among  other  things,  he .  added. 
And  we  are  all  of  opinion  ;  for  my  brother 
Bathurstj  though  absent,  has  given  me  leave 
to  say,  that  he  is  of  the  same  opinion  with 
us,  that  this  deed  of  release  may  operate 
*^  as  a  covenant  to  stand  seised. 

"  And  first,  we  found  our  opinion  on  the 
♦*  general  rules  of  law,  in  respect  to  the  ex- 
•*  position  of  deeds,  which  are  laid  down  in 
many  of  the  books,  and  which  are  collected 
out  of  them,  by  Shepherd^  on  Common 
^^  Assurances,  p.  82  and  83 ;  in  which  he  says 
**  that  benigne  facietida  sunt  interpretationes 
**  chartarumj  ut  res  magis  valeat  quam  pereat ; 
^*  and  that  verba  intentioni  et  non  ^  cantrdf 
•*  debent  inservire.  And  therefore  (he  says) 
^^  that  deeds,  which  are  intended  and  made 
^  to  operate  one  way,  may  operate  another 

.    (h)  Waics'  Rep-  683. 
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^  way,  if  the  intention  of  the  parties  cannot 
^  take  place,  unless  they  operate  a  different 
**  way  from  what  they  were  intended ;  and 
^^  he  puts  these  instances  (amongst  others) 
^'  that  a  deed  intended  for  a  release,  if  it  can- 
^^  not  operate  as  such,  may  amount  to  a  grant 
'^  of  a  reversion,  an  attornment,  or  a  surren- 
^^  der,  and  so  i  conveno.  And  that  if  a  man 
^^  make  a  feoffment  in  fee  with  a  letter  of  at- 
«  tomey  to  give  livery,  and  no  livery  is  given, 
'*  but  there  is  in  the  same  deed  a  covenant  to 
^  stand  seised  to  the  uses  of  the  feoffment,  if 
^*  this  be  in  such  a  case,  where  there  is  a  con- 
^^  sideration  sufficient  to  raise  the  uses  of  the 
<^  covenant,  it  will  amount  to  a  covenant  to 
^^  stand  seised.  In  the  case  of  Crossing  y. 
"  Scudamorcj  2  Lev.  9 ;  1  Ventr.  137,  and 
^^  1  Mod.  175,  which  I  shall  mention  more 
•^  particularly  by  and  by.  Lord  Chief  Justice 
^'  Hah  cites  the  opinion  of  Lord  ifoftar/,  in 
^^  £>.  277^  ^nd  declares  himself  to  be  of  the 
^^  same  cqpinion,  that  the  judges  ought  to.  be 
^^  curious  and  subtle,  (Lord  Hobart  used  the 
^^  word  asttUiy)  to  invent  reasons  and  means 
^^  to  make  acts  effectual,  according  to  the 
^  just  intent  of  the  parties.  And  it  is  said, 
^*  in  the  case  of  Osman  v.  Sheaf e^  3  Lev.  370, 
^*  and  Garths  397,  which  I  shall  have  occasion 
likewise  to  mention  again  presently,  that 
the  judges  in  these  latter  times  (and  I  think 
f*  very  rightly)  have  gone  further  than  for- 
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<<  merly^  and  have  had  more  consideration  fdr 
"  the  substance,,  to  wit,  the  passing  of  the 
^^  estate,  according  to  the  intent  of  the  par- 
^'  ties,  than  the  shadow,  to  wit,  the  manner 
"  of  passing  it.  These  are  the  general  rea- 
^  sons  that  we  go  on  ;  and  we  think  that  all 
*^  the  particular  rules  that  have  been  laid 
^^  down  in  respect  to  covenants  to  stand 
^^  seised,  all  concur  in  the  present  case. 

"  I  know  of  no  others  but  these — 

"  1st,  That  there  must  be  a  deed. 

**  2d,  That  there  be  words  sufficient  to 
make  a  covenant. 

**  3d,  That  the  grantor  or  covenantor  must 
be  actually  seised  at  the  time  of  the 
grant 

**  4th,  That  the  intent  of  the  grantor  must 
be  plain. 

**  5th,  That  there  be  a  proper  coiisiderat- 
tion  to  raise  the  use. 
First  J    This   is  certainly  a  deed;    and 

though  it  cannot  operate  as  a  release,  it 

being  signed,  sealed,  and  delivered  by  the 

party,  does  not  cease  to  be  a  deed. 

"  Secondly^  That  there  are  sufficient  words 
"  to  make  a  covenant,  I  shall  show  more 
'*  particularly  by  and  by:  but  if  there  were 
«  no  other  word,  but  the  word  grant y  that 
«  would  be  sufficient,  according  to  all  the 
"  cases. 

•'  Thirdly^  It  is  admitted,  and  so  stated  m 
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*^  the  casGt  that  the  grantee  Tkomas  Kirkhy 
^^  was  actually  seised  at  the  time  of  the 
•*  grant. 

^^  Fourthly^  Nothing  can  be  more  plain 
^^  than  that  the  grantor  intended,  that  the 
*^  lessor  of  the  plaintiff  (die  nephew)  should 
^^  have  the  estate  after  the  death  of  Christo- 
^  pher  Kirkhy y  (the  uncle)  without  issue :  it 
^^  is  said  so  in  express  words  in  three  places, 
"  in  the  deed ;  what  estate  he  was  to  take 
^^  is  not  material  at  present,  he  being  still 
**  living. 

"  Fifthly^  Here  is  a  plain  consideration,  as 
"  to  Wilkinson  the  lessor  of  the  plaintiff:  he 
"  is  called  in  the  deed,  eldest  son  of  his  well 
"  beloved  uncle  John  Wilkinson.  If  it  were 
^^  not  so  said  in  the  deed,  his  relation  to  the 
^  grantor  might  be  averred  and  proved  ac- 
"  cording  to  the  case  of  Goodtitle  v.  Fetto^ 
"  2  Stra.  935,  and  several  cases  that  are 
"  there  cited  out  of  Lord  Cokes  reports  (i)." 

"  Having  mentioned  the  general  reasons,* 
"  and  likewise  the  particular  rules  on  which 
"  we  found  our  opinion,  I  shall  now  men*^ 
^  tion  some  few  cases  which  I  think  are  au- 
*^  thorities  in  point.  I  shall  not  take  notice  of 
"  the  ancient  eases,,  because  of  late  the  courts 
•*  of  Jaw  have  gone  much  farther  in  the  deter-- 


(t)  See  abo  Filmer  v.  Gotiy  7  Bro.  Par.  Cas.  70.     Rex  ▼. 
Scmnmmdenf  3  Term  Rep.  47  ^^ 
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^^  mination  of  this  question^  and  likewise  be- 
^^  cause  there  are  several  rules  laid  down  in 
^^  these  ancient  cases,  which  are  not  now 
**  adhered  to/' 

And  then  his  lordship  stated  and  com- 
mented on  the  cases  of  Crossing  v.  Scudamore^ 
Tr.  23  Car.  2,  in  B.  R.,  and  P.  26  Car.  2,  in 
Cam.  Scacc.  reported  in  1  Mod.  175,  2  Lev. 
Of  and  1  Venlr.  IS?*  Coultman  v.  Senhousej 
E.  30  Car.  2,  B.  R.  Sir  T.  Jon.  105.  Walker 
y.  HaUf  29  Car.  2,  in  Scacc.  2  Lev.  213. 
Harrison  v.  Austiuy  Trin.  3  Jac.  2,  B.  R. 
Carth.  38,  9-  Baker  v.  Larfe,  B.  C.  H.  2  W. 
and  M.  3  Lev.  291 ;  and  Osmand  v.  Sheaf e^ 
3  Lev.  370,  5  W.  and  M. 

And  in  Shwe  v.  Pincke  (k)  it  was  certified 
by  the  Court  of  King's  Bench,  that  an  instru- 
ment in  the  form  of  an  appointment,  under 
a  power,  and  ineffectual  as  an  appointment, 
operated  as  a  grant  of  the  inheritance,  expect- 
ant  on  a  term  of  years.  Mr.  Justice  BuUer 
observed,  **  the  thing  conveyed  is  a  reversion^ 
that  is,  the  subject  of  a  grant ;  and  the  words 
Undt  and  appoint  operate  as  a  grant.'' 

The.  cited  cases  of  Lerds  Bowles  Hooker 
and  Hooker^  and  of  Cordaly  show  the  appli- 
cation of  the  learning  of  surrenders  to  con- 
tingent remainders,  when  these  remainders 
are  inserted  between  two  or    more  vested 

(k)  5  Term.  Rep.  124.  310. 
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:€8tates  of  freehold  in  the  same  person.  The 
distinction  to  be  collected  irom  these  cases  (/) 
is  attempted  in  the  Essay  on  the  Quantity 
of  Estates,  in  the  chapter  lehich  treats  of 
curtesy. 

It  is  clear  also,  that  a  mesne  contingent 
freehold  interest  may  be  destroyed  by  the 
"surrender  of  the  tenant  of  a  preceding  estate 
of  freehold,  to  the  tenant  of  the  next  vested 
estate  of  freehold,  if  it  be  as  large  as  or 
larger  than  the  prior  estate.  But  the  doc- 
trine of  merger,  or  mere  act  of  law,  will  not 
destroy  contingent  interests  in  the  same  in- 
stant in  which  they  are  limited,  nor  in  any 
event,  nor  under  any  circumstances,  unless 
a  new  and  distinct  act  (as  a  descent)  shall 
take  place,  or  (as  a  conveyance)  shall  be 
made  at  some  period  after  the  contingent 
interest  is  originally  created.  Of  the  nature 
of  such  act,  and  oif  the  circumstances  under 
which  it  must  be  made  or  take  place,  some 
further  observations  will  be  subjoined  in  a  di- 
vision to  be  set  apart  for  the  purpose* 

It  is  obvious  that  a  -  vested  estate  cannot 
merge  in  a  contingent  interest.  It  would 
therefore  be  useless  to  insist  on  these  points 
by  any  comment  (m).  For  the  same  reason 
it  follows  that  a  present  vested  term  cannot 
merge  in   an    interesse  termini.      Under  an 


(/)  Ess.  on  Est  Chap.  Cnr-        (m)    But  see   Goodrighi    v. 
tesy.  S€arUy2Vfi\B.2f). 
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interesse  tetTnini  therci  is  not  any  subsisting 
estate  in  which  the  vested  estate  may  merge. 

That  an  interesse  termini  or  a  contingent 
remainder  may  be  extinguished,  in  a  vested 
estate  under  the  learning  of  extinguishment, 
is  admitted ;  but  this  does  not  contravene  the 
doctrine  which  has  been  advanced. 

The  cases  on  implied  surrenders  may  also 
appear  to  justify  a  conclusion  different  from 
that  which  has  been  drawn.     The  answ^ 
isy   that  these  cases  do  not  depend  on  the 
doctrine  of  merger.    It  is  true  they  are  con- 
nected in  some  degree  with  the  reason  on 
which  the  law  of  merger  depends.    Cases 
of  implied  surrender  seem  to  h^ye  been  deter- 
mined on  the  ground  of  inconsistency  in  the 
several  contracts  (n).    It  is  impossible  that 
the  former  contract  can  continue  in  force, 
and  the  second  contract  operate  according  to 
the  intention  of  the  parties  as  expressed  in 
that  contract  (o).     From  this  inconsistency, 
the  law  draws  the  conclusion,  that  the  former 
contract    has    been    abandoned,    and    th^ 
the  parties  have  entered  into  a  new  agree- 
ment.   This  is  the  only  mode  of  reconciling 
the  intention  with  the  terms  of  the  agree- 
ment*   However  this  relinquishment  of  the 
former   contract  is  not  a  surrender  in  tli^ 
technical  sense  of  that  term.    It  is  rather  ao 
implied  release,  or  waver  of  the  former  agree- 

(n)  1  Inst  338.  a.  (o)  Ivei  Case,  5  Rep.  1 1 . 
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ment,  than  a  surrender  arising  under  that 
agreement  The  inconsistency  of  the  two 
agreements  is  the  ground  for  presuming  that 
the  former  contract  has  been  abandoned  and 
annulled.  On  similar  ground  an  inconsistent 
covenant^  as  a  covenant  not  to  sue  at  any 
time,  as  distinguished  from  a  covenant  not 
to  sue  for  a  particular  time,  amounts  to  a 
release,  unless  there  be  an  apparent  inten- 
tion to  the  contrary  (p). 

The  case  of  Goodright  v.  Searle  {q)  is  also 
a  case  of  extinguishment,  not  of  merger. 

That  the  conclusion  may  be  drawn  on 
which  a  surrender  is  implied,  it  must  be 
impossible  that  the  several  contracts  should 
operate  in  the  terms  in  which  they  are  ex-  ^ 
pressed.  It  is  necessary,  therefore,  that 
some  part  of  the  time  for  which  the  pailies 
have  stipulated  by  the  first  lease,  should  be 
comprised  in  the  time  limited  by  the  second 
lease,  so  that  it  may  appear  that  the  par- 
ties must  have  intended  that  the  right  of 
enjoyment  for  some  part  at  least  of  the  period 
for  which  the  land3  are  held,  under  the 
terms  of  the  former  lease,  shall  be  held 
under  the  stipulations  of  the  new  lease.  This 
is  the  point  of  inconsistency,  which  alone 
affords  the  necessary  degree  of  presumption. 


(f)    Akff    V.    ScrmskaWf      Clayton  v.  Kynoitosh    2  Salk* 
2  Salk.  573.    Shep.  T«  251.         573. 

(9)  2  Wile.  29. 
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the  point  to  be  discussed,  but  it  is  not  easily 
solved.  No  decision  which  throws  any  light 
on  the  question  has  been  found. 

There  is  reason  to  conclude  that  as  the  wife 
was  once  dowable  of  her  husband^s  seisin,  no 
change  in  the  quality  of  her  husband's  estate 
will  defeat  that  right  of  dower  as  long  as  the 
hmhan^s  estate  continues.  For  it  should  seem 
the  heir  will  take  by  descent,  as  heir,  and  not 
merely  as  occupant ;  and  yet  after  the  failure 
of  the  issue,  her  right  to  have  her  dower  con- 
tinned  is  questionable;  for  the  wife  claims 
only  on  the  ground  of  a  seisin  of  the  inherits 
ance,  and  not  of  the  estate,  after  it  becomes 
a  mere  estate  of  freehold. 

Perhaps  it  may  be  contended,  that  the 
gmntee  has  continually  an  estate  of  inherit* 
ance  even  after  the  possibility  of  issue  is  ex- 
tinct. But  it  would  be  difficult  to  maintain 
that  proposition,  and  therefore,  a  wife  whose 
claim  of  dower  rests  solely  on  her  husband's 
seisin,  after  the  possibility  of  issue  is  extinct, 
appears  to  have  little  chance  of  success  in 
a  suit  to  establish  a  right  of  dower.  And  yet 
see  Preston  on  Estates,  ch.  Dower. 

Next  follow  estates  for  life.  In  this  class 
are  included, 

1st,  Estates  for  the  Ufe  of  the  party. 

2d,  For  several  lives.  , 

3d,  For  the  life  of  another  person  ;  and, 

4th,  For  the  joint  lives  of  several  persons. 
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And  these  estates  are^  denominated  ac- 
cording to  the  nature  and  form  of  the  several 
limitations,  and  the  estates  or  degrees  of  in* 
terest  they  confer. 

Under  estates  for  the  life  of  the  party  him? 
self  may  be  ranked, 

First,  The  estate  of  tenant  in  tail  after 

possibility  of  issue  extinct. 

Secondly,  Of  tenant  by  curtesy.    And, 
Thirdly,  Of  tenant  in  dower,  and  tenant 

for  his  own  life,  by  express  limitation,  or 

construction  of  law. 

But  estates  which  originally,  and  in  the 
first  instance,  are  estates  for  the  life  of  the 
party  himself,  may,  by  a  change  of  tenancy, 
become  an  esate  for  the  life  of  another  per- 
son, or,  in  technical  phraseology,  pur  autre 
vie;  as  is  fully  shown  in  the  Esmy  an  the 
Quantity  of  Estatesy  in  the  chapter  which 
treats  of  estates  for  life. 

So  estates,  which,  in  the  tenancy  of  one 
person,  are  pur  autre  vkj  may,  by  a  change 
of  the  tenant,  become  estates  for  the  life  of 
the  tenant  himself. 

Next  come  estates /or  years^  which  are  all 
of  the  same  nature,  though  they  may  be  dif-^ 
ferent  in  their  extent ;  and  after  them,  or  in 
the  same  degree  witK  them,  as  of  equal  ex-* 
tent,  the  other  chattel  interests  which  have 
been  mentioned,  and  lastly,  estates  at  will. 
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Now  any  estate  of  an  inferior  degree,  and 
which,  in  intendment  of  law^  comprises  less 
time  than  another,  may  merge  in  such  other 
estate  so  as  the  other  requisite  circumstances 
concur. 


Of  the  Merger  of  Estates  at  Will. 

From  the  positions  already  advanced,  it 
will  be  collected  that  an  estate  at  ^will  will 
be  merged  by  the  accession  or  acquisition  of 
an  estate  for  years.  This  is  a  deduction  so 
necessary,  even  from  the  nature  and  qualities 
of  an  estate  at  will,  independently  of  the 
doctrine  of; merger,  that  no  doubt  could  rea- 
sonably be  entertained  on  the  point.  No 
adjudication,  indeed,  is  to  be  found  on  this 
particular  case.  The  conclusion,  however,  is 
clear,  and  easily  reconciled  to  the  mind  with- 
out any  authority,  by  considering  it  almost 
impossible  that  a  question  should  ever  have 
been  raised  on  the  application  of  the  law  to 
those  circumstances.  It  is  the  nature  of  an 
estate  at  will  to  continue  so  long  only  as  the 
tenant  and  his  lessor  shall  both  please :  there- 
fore it  necessarily  follows,  that  when  the  les- 
see obtains  a  further  interest  in  possession 
from  the  lessor,  the  will  is  determined ;  for 
many  reasons,  and  among  them,  that  by  tak- 
ing an  estate  in  reversion,  the  lessee  has  shown 
that  his  will  to  hold  the  possession  under  the 
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lessor,  hath  ceased.  On  the  same  ground, 
the  tenant  under  an  estate  at  will  is  capable 
of  a  release  in  enlargement  of  his  estate,  as 
has  been  shown  in  the  second  volume. 


Of  the  Merger  of  Estates  hy.  Extent^  ^.  in 
each  other^  and  in  Estates  for  Years^  ^. 

An  estate  by  extent  on  a  statute  may 
merge  in  another  estate  by  extent. 

It  is  generally  admitted,  that  this  point 
was  decided  by  the  determination  of  the  case 
of  Dighton  v.  Greenville  (a) ;  and  that  case 
certainly  is  an  acknowledged  authority  for 
this  conclusion.  Both  parties  agreed  in  ad- 
mitting the  application  of  merger,  as  between 
the  several  interests  held  under  two  estates, 
claimed  under  two  extents,  and  vesting  in 
the  same  person. 

That  case  will  be  fully  stated  in  examin- 
ing the  effects  of  merger,  and  the  conse- 
quences which  it  induces;  and  some  stric- 
tures will  be  made  on  that  case.  In  this 
place  it  is  sufficient  to  observe  that  there 
may  be  a  merger  between  estates  held  in 
this  manner;  and  it  follows,  that  all  other 
estates  of  a  chattel  quality  by  extent,  exe* 

(a)  2  Ventris,  231.    Collis's  Par.  Cas.  61. 
VOL.  III.  N 
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cution  and  devise,  are  within  a  parity  of 
reason,  and  must  be  equally  influenced  by 
the  authority  of  the  case  of  Dighton  an4 
Grenville  (b). 

Again,  estates  by  extent,  &c*  may  merge 
in  estates  for  years. 

It  follows,  that  estates  by  extent  may 
merge  in  any  other  estates  of  a  higher  degree 
than  estates  for  years.  Therefore,  where 
tenant  by  elegit  accepts  a  confirmation  for 
term  of  his  life,  he  is  in  by  the  tenant  of 
the  freehold,  and  not  in  the  post,  by  the 
act  of  law,  as  he  was  before.  A  conse- 
quence flowing  from  this  deduction  is,  that 
if  the  tenant  of  the  freehold  has  charged 
the  land  between  the  execution  made  on 
the  extent,  and  the  confirmation,  the  tenant 
by  extent  accepting  the  freehold  shall  hold 
charged,  notwithstanding  he  was  discharged 
while  he  held  under  the  extent  (c). 

Also  where  tenant  by  statute  merchant,  or 
of  the  Hke  ipterest,  brings  an  assize,  and, 
pending  the  writ,  the  fee  simple  descends  to 
him,  the  writ  will  be  abated ;  for  the  descent 
of  the  greater  estate  extinguishes  the  les- 
ser (d). 

And  it  is  to  be  added,  that  if  a  tenant 
by  extent  purcliase  the  inheritance  of  part 

(ft)  See  Vin.  Abr.  Merger.  (d)  Bro.    ExtiDg.    56.    ib. 

(c)    Bro.    Exting.    30,    31.      Briefe,  419.  32  H.O.  30. 
Ass.  d1.  13. 
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of  the  lands  extended,  the  whole  falls.  This 
is  partly  on  the  ground  of  extinguishment, 
and  not  merely  and  simply  under  the  law  of 
merger  (c). 

And  hence  the  observation  of  Mr.  Justice 
Ventris(f)j  if  the  inheritance  of  part  of 
the  land  extended  comes  to  the  conusee 
it  destroys  the  whole  extent;  whereas  if  a 
lessee  for  years  purchase  the  reversion 
of  part,  the  lease  holds  for  the  rest:  he 
added,  but  in  case  of  an  extent,  if  there 
should  be  only  a  partial  merger,  the  conu«- 
see  would,  it  is  said,  hold  the  residue  of 
the  land  longer,  because  the  profits  that 
should  go  in  satisfaction  of  the  debt  must 
be  less,  and  this  would  be  to  the  wrong  of 
him  in  the  reversion.  But  in  other  respects 
an  extent  makes  an  estate  in  the  land, 
and  hath  all  the  properties  and  incidents  of 
and  to  an  estate,  and  doth  in  no  sort 
resemble  such  an  interest  as  is  only  a  charge 
upon  the  land.  He  further  added,  (and  th6 
observation  is  useful,  as  elucidating  the 
subject,)  an  interest  by  extent  is  a  new 
species  of  an  estate  introduced  by  statute- 
law:  our  books  say  that  it  is  an  estate 
created  in  imitation  of  a  freehold,  and  quasi 
a  freehold ;  but  no  book  can  be  prbduced 
that  says  that  it  is  quasi  an  estate. 

(e)    Hayd<m    and    Vacator         {/)  2  Ventr.  327. 
V.  Smitk,  Moor,  662. 
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The  statute  of  27  Edw.  3,  c.  9,  enacts, 
that  he  to  whom  the  debt  is  due  shal 
have  an  estate  of  freehold  in  the  lands ;  and 
the  statute  of  13  Edw.  ],  de  mercatoribus^ 
says  that  he  shall  have  seisin  of  all  the  lands 
and  tenements. 

When  a  statute  is  extended  it  turns  the 
estate  of  the  conusor  into  a  reversion;  and 
so  are  the  express  words  in  Co.  1  Inst.  250, 
b. ;  and  so  the  objection  th(tt  he  does  not 
hold  by  fealty  is  answered,  and  there  are 
no  tenuresi  that  are  to  no  purpose;  but  he 
that  enters  by  virtue  Qf  a  power  to  hold  till 
satisfied  ap  arrear  of  rent,  he  leaves  the  whole 
estate  in  the  owner  of  the  land,  and  not  a  rei- 
version  only.  [A  propositioA  which  is  not 
found  in  the  book  (^),  and  cannot  safely 
be  adopted,  without  caution*]  He  pro- 
ceeded. 

"  If  a  lease  for  years  be  made,  reserving 
^^  rent,  and  then  the  lessor  acknowledge  a 
^^  statute,,  which  is  extended^  the  conusee 
'^  after  the  extent  shall  have  an  action  of 
^^  debt  for  the  rent,  and  distrain  and  avow 

for  the  rent,  (as  in  Bro.  tit.  stat.  Merch. 

44,  and  Noy,  fo.  74))  but  he  tliat  enters 

by  a  power  to  hold  for  an  arrear  of  rent 
^^  shall  not."  [The  real  point  is,  he  cannot 
enter.] 

{g)  1  Saund,  1 12. 
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"Again,  he  in  reversion  may  release  to' 
"the  tenant  by  extent,  which  will  drown 
"  the  interest,  and  enlarge  his  estate  accord-- 
"  ing  as  it  is  limited  in  the  release,  Co. 
"  llnst  270,  b.  273.  Tenant  by  statute  may 
"  forfeit  by  making  a  feofiment.  Mo.  663. 
"  He  is  to  attorn  to  the  grant  of  reversion, 
"  1  Roll.  293,  and  is  liable  to  a  quid  juris' 
"  damat.  7H.  4,  19,  b.  Tenant  by  extent 
*•  may  surrender  to  him  in  reversion,  4  Co. 
"  82.  Corbet's  case ;  therefore  these  cases  are 
"  to  show  that  an  extended  interest  makes 
'*  an  estate  in  the  land  as  much  as  any  de* 
"  mise  or  lease. 

"  And  I  take  it,  the  consequence  of  that 
"  is,  that  when  an  estate  by  extent  is  evicted 
"  by  an  extent  upoii  a  prior  statute,  or 
"  where  the  prior  statute  is  first  extended, 
"  and  then  a  statute  of  later  date  is  extended, 
"  in  both  these  cases  the  extent  upon  the 
"  puisne  statute  will  be  in  the  nature  of  a 
"  reversional  interest. 

"  A  reversion  is  every  where  thus  de- 
"  scribed;  viz.  an  estate  to  take  effect  in 
"  possession  after  another  estate  deter- 
"  mined.  It  [the  estate  under  a  second  sta- 
"  tute]  is  not  in  nature  of  a  future  interest, 
"  as  a  term  for  years  limited  to  commence 
"  after  the  end  of  a  former  term ;  for  such 
"  an  one  shall  not  have  the  rent  upon  a 
"  former  lease;  but  he  that  extends  upon 
^*  a  lessee  for  years  shall ;  for  the  liberate  gives 
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^^  a  present  interest  to  hold  ut  liherum  tene- 
"  mentuniy  but  indeed  cannot  take  effect  in 
"  possession  by  reason  of  a  prior  extent,  or 
"  by  prior  title/' 

"  And  this  is  the  very  case  of  a  reversion, 
*^  which  is  an  actual  present  interest,  though 
'^  it  be  to  take  effect  in  possession  after  an- 
**  other  estate/' 

Under  this  head  it  remains  to  be  add^, 
that  an  estate  under  an  extent,  interposed 
between  two  other  estates  by  extent  or  other- 
wise, is  a  mesne  estate,  which  will  prevent 
merger  (a). 


Of  the  Mergef'  of  Estates  for   Years  in  each 

other* 

The  first  proposition  to  be  advanced  in 
regard  to  the  merger  of  terms  for  years  is, 
that  a  term  of  years  derived  by  way  of  under- 
lease out  of  a  term  of  years,  may  merge 
on  their  union  (b).  This  point  does  not  ad- 
mit of  any  doubt.  In  this  instance  there  is 
the  relation  of  lord  and  tenant  (c)  between 
the  parlies  (d),  and  after  the  merger,  the 
original  term  will  be  in  the  same  state  in 
point  of  duration  of  title,  and  right  of  en- 


(a)  2  Ventr.  332.  (c)  2  Ventr.  327. 

(b)  See  /Food's    case,    cited         (d)  Hughes    v.    Robolham, 
Cro.  Eliz.  Cro.  Eliz.  302. 
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joyment,  except  by  reason  of  mesne  en- 
cumbranceSy  as  if  no  underlease  had  been 
created. 

Again,  an  estate  for  years  may  also  merge 
in  another  estate  in  reversion  of  the  same 
denomination  (e) ;  and  it  seems  that  the  law 
does  not  allow  of  any  difference,  when  the 
reversion  is  for  a  longer  or  shorter  space  of 
time  than  the  former  or  preceding  estate: 
however,  it  has  been  said  that  lessee  for  ten 
years  cannot  surrender  to  lessee  for  twenty 
years,  though  the  ten  years  are  derived  out  of 
the  twenty  years ;  but  the  contrary  has  been 
expressly  determined  (/). 

Again,  it  has  been  said  that  one  estate  for 
years  cannot  drown  in  another.  This  is  the 
language  of  Sheppard  in  his  Touchstone  (g). 
The  example  which  he  has  propounded,  and 
to  which  his  conclusion  is  applied,  is  in  these 
words : 

If  one  make  a  lease  for  ten  years,  the 

remainder  for  twenty  years  to  another, 
"  and  he  in  remainder  releases  all  his  right 
"  to  the  lessee  for  ten  years,  in  that  case 
"  the  releasee  hath  an  estate  for  thirty  years, 
"  and  no  less ;  for  one  lease  for  years  cannot 
**  drown  in  another/' 

Lord    Coke(h)    in    his    commentary    on 

(e)  Stevens  v.  Brydges,  before         (g)  p.  341. 
the  Vice-chancellor,  April  1 82 1  •         (A)  1  Inet.  273. 

(/)  Owen  97.  Cro.  Eliz.  173. 
1  Leon.  303.  Pop.  Rep.  30. 
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Littleton  has  advanced  a  proposition  to  the 
same  effect ;  and  it  is  to  this  author  that 
Sheppard  refers. 

The  text  of  Lord  Coke  is,  that  if  a  man 
lease  for  ten  years,  the  remainder  for  twenty 
years,  he  in  remainder  leases  all  his  right 
to  the  lessee,  he  shall  have  an  estate  for 
thirty  years,  for  one  chattel  cannot  drown 
another,  and  years  cannot  be  consumed  in 
years. 

The  cases  cited  in  the  margin  to  Lord 
Coke  are  1  Leon.  303,  328.  There  is  an- 
other reference  to  his  own  text  in  a  former 
page,  in  which  however  no  passage  appli- 
cable to  the  point  under  consideration  is  to 
be  found. 

The  case  in  1  Leon.  303,  is  Pety  (more 
properly  Perry)  and  Allen. 

In  that  case  lessee  for  thirty  years  leased 
for  nineteen  years,  and  then  the  first  lessee 
and   a  stranger  agreed    that   the  lessee  for 
nineteen  years  should  have  a  lease  for  three 
years  in  the  same  and  other  lands,  and  that 
this  new  lease  should  not  be  a  surrender  of 
the  first  term ;    but  the  lessee   for  nineteen 
years  did   not   agree   or  assent  to  this  ar- 
rangement ;  and  it  was  the  opinion  of  all  the 
justices  of  the  court  that  the  sale  was  not 
any  surrender :  and  so  far  the  case  is  correct ; 
for  there  could   not  be  a  surrender  of  the 
estate  of  the  lessee  for  nineteen  years  with- 
out  his  concurrence,  for  an  agreement  be- 
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tween  two  persoDS  cannot  amount  to  a  lease 
to  a  third  person,  or  a  surrender  of  his  estate. 
The  report  adds,  that  one  termor  could  not 
surrender  to  another  termor.  It  is  this 
opinion  (^)  which  raises  a  difficulty  on  the 
law  on  merger,  of  one  term  of  years  in  an- 
other term  of  years. 

Against  the  general  proposition  at  the 
conclusion  of  that  case,  and  in  other  cases, 
that  one  termor  cannot  surrender  to  another 
termor,  and  against  the  still  broader  pro- 
position in  Coke's  report  of  the  same  case, 
and  in  Leonards  Rep.  of  WiUes  v.  Whitwoodj 
that  when  lessee  for  twenty  years  maketh 
a  lease  for  ten  years,  the  second  lessee  cannot 
surrender  to  the  first  lessee,  for  ten  years 
cannot  be  drowned  in  twenty,  it  may  be 
safely  alleged  that  the  proposition  is  not 
law,  for  it  is  clearly  settled  that  one  termor 
may  surrender  to  another  (i);  at  least  when 
the  surrenderee  has  the  reversion  for  years. 
This  point  is  examined  and  very  ably  dis- 
cussed, and  this  conclusion  upon  it  drawn 
by  Lord  Chief  Baron  Gilbert  in  his  chapter 
on  leases  inserted  in  Bacons  Abridgment: 
(See  Gwillim's  Bac.  IV.  2110  Mr.  HiUiard, 
in  his  note  to  Sheppard's  Touchstone,  also 
observed,  that  a  surrender  to  him  who  has. 
a  greater  estate  for  years  is  good  as  to  him 

(A)  1  Leooy  322.      (t)  Hughti  v.  Roboihum^  Cro.  Elis.  302. 
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that  hits  an.  estate  for  life ;  and  where  the 
surrender  is  to  a  termor  in  reDerswn^  it  is  all 
one  if  the  reversioner  bad  a  greater  estate 
for  years  or  not :  Cro,  Eliz.  302 ;  Vin.  Abr. 
Merger  G.  And  the  determination  in  the 
case  of  Hughes  v.  Robotham  might  be,  and 
most  probably  was,  founded  on  the  special 
agreement  of  the  parties,  which  certainly 
afibrded  strong  grounds  to  decide  that  a 
second  lease  gave  a  future  term,  reversionary 
in  point  of  right,  and  not  vested  in  estate ; 
so  that  the  right  under  that  lease  was  merely 
an  interes$e  termini^  and  therefore  could  not 
be  the  cause  of  merger :  and  this  case  differed 
widely  from  the  case  on  which  an  opinion 
is  expressed  in  Perry  y.  AUeUj  since  in  that 
case  there  were  two  actual  vested  estates,  and 
one  of  them  was  derived  out  of  the  other* 
The  other  case  to  which  reference  is  made  in 
the  margin  to  Co.  on  Litt.  is  JVilles  v.  White- 
woody  1  Leon.  322.  So  far  from  warranting 
the  text,  that  case  favours  the  opinion  ad- 
vanced in  this  treatise,  asserting  that  one 
term  may  merge  in  another.  In  that  case, 
A.  was  seised  of  lands  held  in  socage,  and 
leased  the  same  to  I.  S.  for  many  years,  and 
died,  his  heir  within  the  age  of  fourteen  years. 
The  wife  of  A.  being  guardian  in  socage 
leased  the  same  land  by  indenture  to  the  same 
L  S.  for  years ;  and  the  question  for  the 
opinion  of  the  court  was,  whether  the  first 
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lease  was  sarrendered  or  detemmied :  and 
Anderson  is  reported  to  have  said,  surrendered 
it  cannot  be;  but  then  the  reason  he  gave 
was  that  the  guardian  had  ito^  any  reoersion  (t) 
capable  of  surrender,  but  only  an  authority 
given  to  her  by  the  law  to  take  the  profits  to 
the  use  of  the  heir :  and  be  proceeded  to  ob- 
serve, ^^  But  yet  perhaps  it  is  determined  by 
^^  consequence  and  operation  of  law/'  as,  if 
A.  lease  to  B.  for  one  hundred  years,  and 
afterwards  granteth  the  reversion  to  C.  far' 
two  years,  who  leaseth  to  B.  for  two  years,^ 
who  accepts  the  lease,  the  same  is  not  any 
surrender,  for  a  term  of  one  hundred  years 
cannot  be  drowned  in  a  reversion  for  two* 
years,  yet  the  first  lease  is  determined.  This 
Periam  granted. 

These  expressions  do  not  communicate 
the  opinion  of  the  court  in  a  very  accurate 
manner.  Still  it  is  highly  probable  that  the 
annihilation  of  the  first  term  is  ascribed  to  that: 
operation  of  the  law^  which  is  denominated 
implied  surrender.  The  opinion  was  certainly 
jfbunded  on  the  principle,  that  an  estate  in- 
possession,  and  an  estate  in  reversion  of  equaL 
quantity  in  point  of  duration,  cannot  subsist 
in  the  same  person :  and  upon  what  other: 
ground  than  the  doctrine  of  merger  can  this 
opinion  be  supported  ?  It  is  clear  that  thet 
court  thought  there  was  not  any  surrender  in 

(t)  Roe  ex  dem.  Parry  v.  Hodgimtf  2  Wilson,  129. 135. 
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foidt.  To  suppose  such  a  surrender  was  con- 
trary to  the  intention  of  the  parties,  and  the 
internal  evidence  of  the  transaction  before  the 
court :  what  then  was  the  scope  and  applica- 
tion of  the  opinion  that  the  second  lease  was 
not  any  surrender?  or  the  reason  which  was 
assigned,  that  a  term  of  a  hundred  years  can*- 
not  be  drowned  in  a  reversion  for  two  years  ? 
or  of.  the  conclusion  that  die  first  lease  was' 
determined  ?  All  the  observations  must  be 
understood  to  have  amounted  only  to  a  de- 
claration, that  although  a  lease  for  a  hundred 
years  comprises  more  time  than  two  years, 
so  that  the  period  of  two  years-  in  reversion* 
cannot  embrace  the  period  of  a  hundred 
years  in.  possession,  still, .  by  the  operation 
of  law,  the  term  in  possession  will  be  anni- 
hilated by  its  union  with  the  term  in  re- 
version. In  any  point  of  view  the  opinion 
delivered  in  Hughes  v.  Robotham  is  incon- 
sistent with  the  general  conclusion  of  Lord 
Coke.  At  the  same  time  it  must  be  acknow- 
ledged that  the  deductions  are  open  to  some 
objections ;  the  first  objection  arises  from  an 
observation  on  the  last  case,  which  was  made 
by  Mr.  Just  .Windham J  that  if  a  lease  be 
made  to  begin  at  Michaelmas,  and  before 
that  time  the  lessor  makes  a  new  lease  to 
the  same  lessee  to  begin  presently,  the  same 
is.  not  any  surrender,  and  yet  thereby  the  first 
lease  is  determined,  and  so  in  the  principal 
case  which  Anderson  .  granted :   the  second 
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objection  proceeds  from  the  circumstance 
that  in  the  case  supposed  by  Lord  Coke^ 
the  second  term  was  a  remainder^  and  not 
a  reversion. 

The  objection  founded  on  the  assertion 
made  by  Windham  to  the  acceptance  of  a 
second  lease  is  easily  answered.     It  proves 
rajther  than  negatives  the  application  of  the 
doctrine  of  merger  to  the  case  before  the 
court      It  shows  that  there  may  be  a  sur^ 
jender  in  law,  though  there  neither  is  nor 
can  be  a  merger  in  fact.    This  case,  how« 
ever,    turned  on  the   new    agreement   (k). 
Every  lease  for  years  takes  effect  by  con- 
tract ;  and  the  same  may  be  discharged  by 
another   contract    equally    solemn.      It    is 
on  these  grounds  that  by  the  acceptance 
jo{  a  new  lease  to  commence  immediately 
an    mteresse    termini    is    discharged    if   the 
second  lease  interfere  with  any  part  of  the. 
time  of  continuance  granted  by  the  former 
lease:    for    the    two    contracts    are  incon- 
sistent, and  therefore  an  agreement  to  re« 
linquish  the  former  contract   must  be  pre- 
sumed.    On    the    same    ground,    if  lessee 
for  ten  years  accept  a  new  and  effectual 
lease,  even  for  an  interesse  termini^  which 
includes  any   part  of  the  period  of  con- 
tinuance of  the  former  term  (/),   that  term 

(Jc)  Joe's  Case,  5  Rep.  1 U  (/>  Com.  Dig.  Sorr.    ... 
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will  be  discharged :  but  the  decision  of  cases 
of  this  sort  has  turned  on  the  inconsistency 
of  the  contracts,  and  not  on  the  operation  of 
the  law  of  merger. 

.  In  the  other  objection  there  is  more  weighL 
Though  there  be  a  privity  of  estate,  there  is 
not  any  tenure  between  a  tenant  for  years 
in  possession  and  a  tenant  for  years  in  re- 
mainder ;  and  this  affords  ample  grounds  for 
an  inquiry  into  the  existence  of  any  distinc- 
tions arising  from  tliis  circumstance,  and  that 
inquiry  will  be  instituted  under  a  head  to  be 
set  apart  for  the  purpose. 

To  recur  to  the  point  whether  one  term 
may  or  may  not  merge  in  another  term? 
That  the  law  is  in  the  affirmative,  when  one 
of  the  terms  is  the  reversion  or  part  of  the 
reversion  expectant  on  the  first  term,  ap«* 
pears  to  be  very  clear  from  Hughes  versus 
Robotham,  Cro.  Eliz.  302.  In  that  case  the 
plaintifi^  declared  upon  an  assumpsit^  stating 
that  he  was  possessed  of  a  lease  for  years, 
and  that  the  testator  was  possessed  of  the 
reversion  for  years ;  and  that  the  testator,  in 
consideration  that  the  plaintiff  would  $ur^ 
render  to  him  all  his  estate,  promised  to  give 
him  thirty  pounds,  and  the  plaintiff  alleged 
a  surrender  in  fact.  The  defendant  pleaded 
nonrasmmp^y  and  the  plaintiff  obtained  a 
verdict  One  of  the  grounds  of  a  motion 
made  in  arrest  of  judgment,  was,  that  the 
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parties  were  termors,  one  in  possession,  the 
other  in  reversion ;  and  that  a  termor  cannot 
Surrender  to  a  termor,  as  it  was  alleged, 
for  one  term  cannot  drown  in  anotheF« 
And  to  this  point  Popham  said,  ^*  it  19 
*^  clear  that  he  which  hath  an  estate  for  ten 
*^  years  may  surrender  to  him  that  hath  an 
•*  estevle  for  twelve  yearsj  and  the  estate  is 
*'  drownedf  and  the  other  shall  come  into  pos^ 
^^  session ;  and  there  is  no  doubt  but  ^  sur^ 
^*  render  to  him  that  hath  a  greater  estate, 
^^  f^  y^Ts  is  good  as  to  him  that  hath  9n 
♦^  estate  for  life/' 

This  Gaxs>dy  expressly  affirmed ;  and  it  was 
added,  ^^  here  it  standeth  indifferent,  if  the 
^^  reversioner  had  a  greater  estate  for  y^rs 
^^  or  not :  and  Popham  conceived  that  if  the 
"  testator  had  the  reversion  for  a  less  num^ 
"  ber  of  yearsj  still  the  surrender  was  good, 
^^  and  the  estate  should  drown  in  it;  and,'' 
which  is  material  to  the  point  insisted  on  in 
this  treatise,  ^^  if  a  man  be  lessee  for  twenty 
^'  years,  and  the  reversion  is  granted  for  one 
^^  year  to  another^  who  grants  it  to  the  lessee 
*^  for  twenty  years,  this  is  a  surrcDder  of  the 
^  first  lease  for  twenty  years,  and  is  as  if  he 
^^  liad  taken  a  new  lease  for  a  year  of  his 
*^  lessor/'  This  was  also  affirmed  by  Justice 
Fenner  ;  and  he  said  the  surrender  was  good, 
although  the  reversion  was  for  a  less  term  of 
years ;  "  for,"  he  observed,  **  here  are  several 
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•*  terms  out  of  the  reversion,  and  one  cannot 
**  stand  with  the  other,  but  coming  together, 
^^  one  shall  drown  the  other,  and  the  number 
**  of  years  is  not  material;  for  as  he  may 
**  surrender  to  him  which  hath  the  reversion 
*^  In  fee,  so  he  may  to  him  that  hath  the 
•*  reversion  for  a  lesser  term/' 

From  the  report  given  of  the  opinion  of 
Pophdm^  and  the  reference  which  he  made  to 
the  grant  of  the  reversion  for  one  year  to 
a  person  who  granted  it  to  the  owner  of  a 
previous  and  subsisting  term  of  twenty  years ; 
and  his  observation  that  this  was  a  surrender 
of  the  first  lease,  and  was  as  if  he  had  taken 
a  new  lease  for  a  year  of  his  lessor,  it  may 
possibly  be  concluded  that  he  considered  the 
two  cases  as  parallel,  and  depending  on  the 
same  reasons  and  the  same  principles  of  law. 
But  this  passage  is  not  to  be  understood  in 
that  sense,  or  as  containing  an  assertion 
that  merger  is  to  be  supported  on  the  same 
grounds  as  those  cases  in  which  one  lease 
is  vacated  by  the  acceptance  of  another 
lease  incompatible  with  the  former.  Pophatn 
meant  to  show  the  effect^  not  the  cause ;  and 
his  conclusion  was,  that  the  accession  of 
one  estate  to  another  immediately  expectant 
thereon,  produced  precisely  that  effect  which 
flows  from  the  acceptance  by  a  lessee  of  a 
new  leasee  comprising  part  of  the  time  of  his 
subsisting  term. 
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•  The  conclusions  to  be  drawn  from  the 
case  of  Htighes  v.  Robotham  are  highly  im* 
portant  to  the  point  under  consideration. 
At  first  view  it  appears  that  the  opinion  of 
the  court  was  confined  to  the  doctrine  of  sur- 
render ;  but  on  a  closer  attention  to  the  case, 
and  a  more  minute  examination  of  the  cir- 
cumstances, it  will  be  obvious  that  through^ 
out  the  whole  case  the  court  had  the  doc* 
trine  of  merger  in  their  contemplation,  and 
drew  their  inferences  from  surrender  to 
merger;  establishing,  by  their  opinion,  the 
general  proposition,  that  whenever  the  te* 
nant  of  one  estate  may  surrender  to  the 
tenant  of  the  other  estate,  the  two  estates  will 
merge  as  often  as  they  meet  in  one  and  the 
same  person.  Besides,  some  of  the  observa- 
tions made  on  the  case  were  so  immediately 
referred  to  the  doctrine  of  merger,  that  their 
application  cannot  be  mistaken.  The  in« 
stance  of  a  lease  for  twenty  years,  and  the 
grant  of  the  reversion  for  one  year  to  another, 
who  grants  it  to  the  lessee  for  twenty  years, 
admits  of  no  doubt  on  its'  appUcation. 
Though  it  is  said  this  is  a  surrender  of  the 
first  lease  for  twenty  years,  the  court  could 
not  have  meant  that  it  was  a  surrender  in  fact. 
They  must  have  intended  to  express  that  it 
was  a  surrender  in  law,  which,  in  truth,  is 
nothing  more  or  less  than  that  operation 
which  is  more  generally,  if  not  more  accu* 
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rately,  denominated  a  merger,  or  extinguish- 
ment of  one  estate  in  another.  It  is  essential 
to  the  effect  of  a  surrender  that  the  first 
termor  should  surrender  to  the  person  who 
has  the  next  immediate  and  expectant  estate; 
.while  the  example  urged  by  the  court  was 
the  grantj  by  the  tenant,  of  a  separate  and 
distinct  estate  in  reversion  to  the  tenant  of  a 
prior  term.  The  observations  of  Fermer^  that 
there  were  *•  several  terms  out  of  the  rever- 
sion, and  one  could  not  stand  with  the  other, 
but,  coming  together,  one  should  drown,''  was 
equally  as  applicable  to  the  doctrine  of 
merger  as  to  the  doctrine  of  surrender.  In 
short,  it  seems  to  be  a  general  rule,  that 
when  two  estates  come  into  the  hands  of  the 
same  persons,  by  different  conveyances,  they 
will  merge  as  often  as  the  owner  of  one  of 
these  estates  might,  from  the  relative  situa- 
tion and  connexion  of  the  several  owners  as 
tenants,  have  surrendered  to  the  other  of 
them  with  effect :  so  that  the  law  does  every 
thing  which  the  parties  themselves  could 
have  done ;  proceeding  perhaps  on  the  broad 
ground,  that  the  proper  conveyance  between 
two  persons  who  hold  two  estates,  one  ex- 
pectant on  the  other,  is  a  surrender,  and  that 
all  modes  of  conveyance  between  them  which 
correspond  with  a  surrender,  by  giving  to 
one  tenant  the  estate  of  the  other  tenant, 
shall  havQ  the  Jike  effect ;  and  disregarding 
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jthe  circumstance  which  sometimes  occurs, 
that  one  person  who  has  the  more  remote  or 
xeversionary  interest  is  the  person  whose 
estate  is  the  subject  of  alienation.  And  in 
Whitchurch  and  Whitchurch  {a)  it  seems  to 
have  been  taken  for  granted  that  one  term 
for  years  may  be  annihilated  by  its  acces* 
sion  to  another  estate  for  years.  Unless  this 
had  been  admitted,  the  counsel,  and  also  the 
court,  would  have  denied  that  there  was  any 
ground  for  supposing  that  a  merger  had 
taken  place.  By  arguing  the  case  on  its 
particular  circumstances,  as  an  answer  to  the 
doctrine  of  merger,  they  tacitly  allowed  that 
that  doctrine  would  have  been  applicable 
unless  these  circumstances  had  existed.  These 
cases  of  Hughes  v«  Robothamj  and  Whitchurch 
and  Whitchurchj  also  establish  the  point,  and 
in  the  most  decisive  terms  remove  the  objec- 
tions to  the  contrary,  that  one  termor  may 
surrender  to  another,  and  that  one  term  may 
drown  in  another;  and  Hughes  y.  Robotham 
has  a  point  which  leads  still  farther.  It 
affords  authority  for  the  conclusion  that  pne 
term  may  merge  in  another  which  is  of 
shorter  duration :  indeed,  with  a  view  to  the 
doctrine  of  merger,  every  term  is  equally  ex^ 
tensive^  in  quality  at  least.  Each  is  as  large 
an  estate,  though  not  for  as  much  time,  as 
the  other ;  and  therefore  one  term  may  well 

(a)  2  P.  W,  236^ 
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merge  in  another:  and  Mr*  Justice  Ventm^ 
in  his  elaborate  argument  on  the  case  of 
DHghton  V.  GreviUcj  draws  this  conclusion^ 
that  when  the  interest  of  the  first  extent  and 
the  latter  come  into  one  person  (6),  the  first 
must  be  drowned  ;  and  he  reasons  the  point 
by  observing,  that  an  estate  for  years  or  other 
chattel  interest  will  merge  a  chattel  in  rever^ 
sion  that  is  immediately  expectant,  and  that 
was,  he  observed,  Hughes  v.  Robotham's  case 
in  the  1  Cro.  302.  So  that  it  is  evident  he 
considered  Hughes  v.  Robotham  as  a  case  of 
merger,  and  not  of  surrender.  One  of  the 
principal  objections  to  the  weight  ascribed  to 
the  case  of  Hughes  v.  Robotham  is,  that  Pop^ 
ham  has  reported  the  same  case,  and  is  silent 
on  the  point  of  merger.  It  is  true  there  is 
not  in  his  report  any  direct  reference  to  the 
doctrine  of  the  law  of  merger;  but  all  the 
learning  respecting  the  right  of  one  termor  to 
surrender  to  another  termor,  who  has  a  rever-^ 
sion  expectant  on  the  first  term,  will  be  found 
in  Popham's  as  well  as  Croke's  Report :  and 
the  judgment  in  that  case  rested  on  the  point 
that  the  term  in  possession  was  merged  in 
the  term  in  reversion  Gawdy  is  reported  to 
have  said,  his  who  hath  ten  years  in  posses- 
sion  may  well  surrender  to  him  Vho  hatli 
more  years,  as  twenty  in  reversion,  for  the 


(3)  2  Ventr.  p.  32^. 
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lesser  may  surrender  to  the  greater  term :  and 
Popham  and  Fenner  assented  to  this  doc* 
trine  ;  and  Popham  added,  though  Robothani 
had  a  lesser  term  in  the  reversion  than 
Hughes  had  in  the  possession,  yet  the  same 
shall  be  good ;  for  in  law  it  is  greater  cmd  mare 
beneficial  for.  him  to  have  a  lesser  term  to  be 
a  termor  in  possession  than  to  have  it  to  be 
in  reversion.  Of  the  learning  on  this  subject; 
the  Chief  Baron  Gilbert  (c),  with  those  abilities 
for  which  he  was  so  eminently  distinguished; 
has  taken  a  very  elaborate  and  compre^' 
hensive  review,  which  is  expressed  in  these 
terms :  .  .  ' 

^  It  appears  by  the  definition  before  given 
^^  of  a  surrender,  that  the  same  is  a  yielding 
"  up  of  an  estate  for  life,  or  years,  to  him  in 
**  the  immediate  reversion  or  remainder ;  but 
^*  here  a  question  may  arise  what  estate  in 
**  the  reversion  or  remainder  will  be  suscepti- 
**  ble  of  such  surrender ;  for  if  the  estate  in 
"  reversion  or  remainder  be  but  for  years,  it 
seems  a  great  doubt  in  the  books,  whether 
a  lease  for  years  in  possession  may  be  sur- 
^  rendered  so  as  to  merge  and  drown  therein ; 
and  it  is  commonly  said,  that  years  cannot 
drown  in  years :  therefore,  where  lessee  for 
twenty  years  made  a  lease  for  ten  years, 
and  the  lessee  for  ten  years  surrendered  to 

(c)  Gwillim*8  fiacon^  4  voL  p.  211. 
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^^  his  lessor,  this  has  been  held  to  be  no  sur* 
*^  render  so  as  to  merge  the  ten  years  in  pos- 
**  session,  but  only  to  transfer  them  by  way 
^^  of  assignment,  or  accession  to  the  number 
of  years  then  left  in  the  lessor ;  for  that 
years  could  not  drown  in  years.  But  the 
contrary  to  this  has  been  held  with  some 
^^  clearness ;  and  it  seems  to  be  now  settled 
^^  that  such  surrender  is  good,  and  shall 
**  merge  the  first  term ;  wherein  it  was 
**  agreed,  1st,  That  if  the  term  in  rever- 
sion were  greater  than  the  term  in  pos- 
session^ that  the  greater  WQuld  merge  the 
**  less,  as  ten  yejars  may  be  surrendered  and 
"  merge  in  twelve  or  fourteen  years,  -2d, 
**  It  was  held  by  Gawdy^  Fermer^  and  Pop^ 
"  hamj  that  though  the  reversion  were  for 
a  less  number  of  years,  yet  the  surrender 
would  be  good,  and  the  first  term  drowned; 
"  as  •  if  one  were  lessee  for  twenty  y ears^ 
^^  and  the  reversion  expectant  thereupon 
"  were  granted  to  one  for  a  year,  who 
"  granted  it  over  to  the  lessee  for  twenty 
"  years,  that  this  would  work  a  surrender 
"  of  the  twenty  years  term  as  if  he  had 
^^  taken  a  new  lease  for  a  year  of  his  lessor; 
"  for  the  reversionary  interest,  coming  to 
*^  the  possession,  drowns  it,  and  the  number 
^^  of  years  is  not  material;  for  as  he  niay 
"  surrender  to  him  who  hath  the  reversion 
*^  in  fee,  so   he  may  to  him  who  hath  the 
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^  revehion  for  any  less  term  :  and  tberdbi^ 
"  Pepham  held,  that  where  lessee  for  twenty* 
^^  years  makes  a  lease  for  ten  years,  and  the 
**  lessee  for  ten  years  surrenders  to  his* 
"  lessor,  viz.  the  lessee  for  twenty  years, 
that  this  is  good,  and  the  lessor  shall  have 
so  many  years  as  were  then  to  come  of  the 
"  term  of  twenty  years,  that  is,  as  it  seems,' 
"  so  many  years  as  were  to  come  of  hiy 
'*  reversion,  shall  now  be  changed  into  pos- 
^^  session :  and  he  held  further^  that  if  such' 
"  lessee  for  twenty  years  had  made  such> 
"  lease  for  ten  years,  and  then  granted  over 
"  the  reversion  for  ten  years  only ;  viz,  no* 
^.'  longer  than  the  lease  for  ten  years  was  te 
"  continue,  and  such  lessee  for  ten  years  had 
"  attorned,  then  the  grantee  of  the  rever-^ 
"  sion  should  have  the  rent  and  services,- 
^^  and  the  grantor  the  residue  of  the 
**  twenty  years ;  and  that  the  lessee  for  tea 
^^  years  might  surrender  to  the  grantee  of 
"  the  reversion  for  ten  years,  and  he  there^ 
"  by  would  have  in  possession  -  so  many 
"  years  as  were  then  to  come  of  his  rever- 
^^  sion ;  and  if  he  had  a  less  term  in  the 
*^  reversion  than  the  lessee  himself  had  in 
^^  the  possession,  it  should  go  for  the  benefit 
"  of  the  first  termor  for  twenty  years,  whe 
"  was  his  grantor;  for  the  term  in  pbs** 
**  session  is  quite  gone  and  drowned  i» 
"  the  reversion,    to    the    benefit   of   those 
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"  wlio  Bave  the  reversion  thereupon,  having 
"  regard  to  their  estate  in  the  reversion, 
"  and  not  otherwise :  to  all  which  Tenner 
agreed.  And  it  appears  by  the  case  of 
Cook  and  Fountain^  suprdj  to  be  taken 
••  for  clear  law,  that  a  lease  for  ninety-nine 
^*  years  might  be  drowned  by  his  acceptance 
**  of  a  lease  from  the  reversioner,  even  for 
"  one  year. 

But  now  (a),  whether  a  lease  for  years 
in  possession  may  be  surrendered,  so  as 
to  be  merged  in  a  lease  in  remainder,  be 
^^  the  term  in  remainder  ^eater  or  less  than 
^^  the  term  in  possession,  seems  to  be  no 
**  where  settled  :  indeed  my  Lord  Coke  says, 
**  that  if  there  be  a  lease  to  A.  for  twenty 
"  years,  remainder  to  B.  for  ten  years,  and 
^^  B.  release  all  his  right  to  A.,  that  here  A. 
"  hath  an  estate  for  thirty  years,  for  one 
'^  chattel  cannot  drown  in  another,  and 
"  years  cannot  be  consumed  in  years;  but 
"  whether,  if  A,  had  granted  and  surren- 
'^  dered  his  estate  and  term  to  B.,  it  would 
^  have  been  merged,  does  not  appear ;  and 
^^  Perkins  holds  that  if  a  lease  for  life  be 
"  of  lands,  the  remainder  to  a  stranger  for 
**  .years,  and  the  lessee  for  life  surrender  his 
"  estate  to  him  in  the  remainder  for  years, 
^^  it  cannot  take  effect  as  a  surrender,  because 
^'  an  estate  for  life  cannot   drown   in    an 

(a)  Co.  Liu.  173,  b. 
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"  estate  for  years ;  which  reason  seems  to 
^^  prove  that  an  estate  for  life  cannot 
**  be  surrendered  to  or  merge  in  a  reversion, 
•*  if  it  be  only  for  years :  ideo  qiuereJ^ 


Of  the  Merger  of  one  Term  in   another  when 
the  more  remote  Term  is  a  Remainder. 

Again^  there  is  reason  to  contend  that  an 
estate  for  years  may  merge  in  another  estate 
for  years  in  remainder.  There  is  not  any 
authority  to  the  contrary ;  and  two  gentle- 
men of  the  most  distinguished  eminence  en* 
tertained  this  opinion,  when  they  were,  a  few 
years  since,  consulted  on  the  point. 

Against  the  application  of  the  learning  of 
merger  to  estates  of  this  description,  the  ob« 
jections  which  are  made  are, 

1.  That  merger  is  produced  either  from 
the  meeting  of  an  estate  of  higher  degree 
with  an  estate  of  inferior  degree ;  or  from 
the  meeting  of  the*  particular  estate  and 
the  immediate  reversion  in  the  same  per- 
son* 

2.  That  equal  estates  will  not  drown  in 
each  other.  These  objections  appear  in  a 
very  elaborate  opinion  now  in  print  (6). 

The  conclusion  from  that  opinion  is,  that 
a  term  will  not  merge  in  a    larger    term 

{b)  Vin.  Abr.  Merger. 
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in  remainder.  Of  coursey  it  asserts  the 
broader  proposition,  that  no  term  can  merge 
in  a  more  remote  term  when  that  term  is 
related  to  the  former  term  in  the  quality  of  a 
remainder. 

Much  respect  is  due  to  an  opinion  which 
bears  such   evident  marks  of   attention  to 
%he   subject.     But  as    the    author   of  this 
tract,  does  not   admit  of  all  the  reasoning 
which  is  advanced,  or  the  deduction  from 
all  the  cases  which  are  cited,  it  cannot  be 
expected  that  he  should  adopt  the  conclu-^ 
sion.    Though  the  author  admits  that  mer* 
ger  is  produced  by  the  meeting  of  an  estate 
of  an  higher  degree  with    an  estate  of  in« 
ferior  degree,  and  by  the  meeting  of  the  parti- 
cular estate  and  the  immediate  reversion  in 
the  same   person,  he  does  not  subscribe  to 
the  distinction  which  it  is  the  particular  ob- 
ject of  these  propositions  to  apply  to  the 
learning  of  merger.    These  propositions  as- 
sume, that  as  between  equal  estates  related  to 
each  other  in  the  quality  of  particular  estate 
and  remainder,  there  cannot  be  any  merger, 
and  that  all  terms  are  equal  to  each  other. 
It  also  assumes,  that  any    particular  estate 
may  merge  in  the  immediate  reversion,  when 
the  particular  estate  and  reversion  meet  in 
the  same  person. 

As  far  as  reason  and  good  sense  ought  to 
prevail,  and  technical  rules  be  exploded,  it 
seems    to  be  reasonable  that  the   assignee 
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6f  two  several  and  successive  terms,  one 
in  possession,  the  other  in  remainder,  should 
be  entitled  to  hold  the  possession  for  both 
these  terms,  since  from  the  nature  of  these 
interests  there  is  not  any  incompatibility 
between  them,  and  the  time  of  one  estate 
is  quite  distinct  from  the  time  of  the  other 
estate.  The  same,  however,  may  be .  said 
with  equal  reason  of  a  term  for  years  fol- 
lowed by  a  remainder  for  life,  when  the 
estate  for  years  and  the  remainder  for  life 
meet  in  the  same  person ;  and  as  the  law  de- 
cides that  the  term  shall  merge  in  the  latter 
case,  there  does  not  seem  to  be  any  welU 
founded  reason  against  the  merger  of  the 
term  in  the  former  case. 

Now  supposing  it  to  be  clear  that  one 
term  may  merge  in  another;  or  even  admib- 
ting  the  law  on  this  point  to  be  doubtful 
and  unsettled  (and  that  it  is  at  least  doubt- 
ful and  unsettled  if  it  be  not  settled  agree- 
able to  the  opinion  adopted  in  this  treatise, 
cannot  be  denied,)  it  will  follow  that  the 
assignment  of  several  outstanding  terms  to 
one  person  cannot  be  adopted  in  practice 
with  too  much  caution.  The  best  security 
arising  from  outstanding  terms  is  the  early 
period  at  which  they  were  created,  so  as  to 
confer  the  benefit  of  the  rule,  qtd  prior  erf 
tempore  potior  est  Jure.  By  merging  the  old 
terms,  and  accelerating  the  right  of  posses^ 
sion  under  the  terms  of  a  more  recent  date^ 
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the  title  is  exposed  to  the  danger  of  being  af- 
fected by  all  the  encumbrances  of  each  suc- 
cessive owner  of  the  reversion  down  to  the 
time  when  the  last  term  was  created,  without 
any  advantage  or  security  to  be  derived  from 
the  prior  terms.    This  certainly  is  a  serious 
consideration  on  one  hand.     On   the  other 
hand  the  number  of  trustees  increases  the 
difficulty  of  alienation  on  subsequent  sales ; 
and  the  expense  of  searching  for  the  repre- 
sentations   to  the  different   trustees,    or  of 
taking    administrations  of   their    effects  to 
complete  that  representation,  may  be  con- 
siderable.     But  considerable  as  these    ex- 
penses   may   be,    they  cannot,   at  least  in 
transactions  of  large  value,  be  put  in  compe- 
tition with  the  risk  which  is  run  when  the 
more  ancient   terms,    which    are    the  very 
ground- work  and  best  security  of  the  title, 
are  suffered  to  merge.    To  avoid  all  possi- 
bility of  giving  rise  to  the  question,  and  at 
the  same  time  with  a  view  to  retrench  the 
expense,  one  plan  which  is  recommended, 
and  may  be  safely  followed,  is  to  have  two 
trustees^  and   to  assign  the  terms  to  thes6 
trustees,  so  that  one  of  them  may  have  the 
firsts  or  elder  term,  and  the  other  the  second 
term,  and  each  of  them   take  every   other 
term  in  alternate  order,  thus  every  second 
term  will  be  in  one  trustee,  and  every  inter- 
vening term  in  the  other  trustee.     By  these 
means,  any  number   of  terms,   when  they 
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are  of  considerable  duration,  maybe  safely 
assigned  to  two  trustees  without  any  danger 
of  merger,  and  may  be  kept  continually  on 
foot  by  successive  assignments  from  the  re-» 
spective   trustees  of  these  terms,  to  distinct 
persons  ;  each  trustee  assigning  all  the  terms 
in  him  to  the  particular  trustee  who  is  to  be 
substituted  in  his  place*     But  when  any  of 
the  terms  are  nearly  expired  there  will   be 
some  risk  in  this  mode^  since  the  determina^ 
tion  of  a  mesne  estate  would  occasion  the 
merger  of  the  two  estates  between  which  it 
was  interposed,  since  these  two  estates  would 
become  immediate  to  each  other,  and   be 
vested  in  the  same  person,  and  then  (admit* 
ting  the  doctrine  of  merger  to  be  applicable 
to   terms   for   years,)  the    more  immediate 
estate  would  be  annihilated  in  the  more  re^ 
mote  one,  and  consequently  the  security  and 
protection  arising  from  the  elder  of  these  two 
terms  would  be  lost.  .     . 

Another  mode  of  simplifying  a  title  under 
these  terms  is  to  make  an  underlease  derived 
out  of  all  the  terms,  and  vest  this  term  in 
a  trustee  to  attend  the  inheritances :  such 
new  term  will  operate  on  each  of  the  terms 
in  point  of  title,  giving  the  benefit  of  each  of 
them,  as  far  as  that  term  is  vested  in  the  les* 
sor.  Such  underlease  will  operate  as  a  lease 
from  the  person,  who  for  the  time  being  can 
confer  the  right  to  the  possession,  and  as. a 
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confirmation  from  the  other  lessors.  The 
like  practice  may  with  great  convenience  be 
observed  when  there  are  different  terms  in 
many  distinct  parcels.  The  title  under  all 
the  terms  may  be  consolidated  by  one  de* 
jnise,  by  way  of  underlease* 

In  either  case  the  several  residues  of  the 
terms  should  be  assigned  to  another  trustee^ 
in  trust  to  attend  the  inheritance;  or,  (and 
this  is  the  preferable  and  equally  safe  plan,) 
these  terms  should  be  surrendered  so  as  to 
put  an  end  to  their  esiistence. 

It  frequendy  occurs  in  practice  that  two 
terms,  one  immediately  expectant  on  the 
other,  have  been  assigned  to  the  same  trus- 
tee. When  this  has  been  done  the  error 
cannot  be  cured,  and  no  future  purchaser 
can  derive  any  advantage  from  an  assign- 
ment of  these  terms  to  distinct  trustees ;  since, 
if  the  elder  term  is  once  merged  no  act  of  the 
parties  can  revive  it.  All  they  can  do  is  to 
create  a  like  term;  but  such  new  term  must 
have  its  commencement  in  point  of  tide  from 
the  date  of  its  creation^  and  no  priority  can 
be  derive-d  from  this  arrangement. 

In  this  place  also  it  may  be  observed,  that 
as  often  as  there  are  several  termsr  in  the  same 
lands,  and  it  is  perfectly  clear  that  all  of 
them  are  subsisting,  no  danger  can  arise  from 
surrendering  the  more  immediate  of  these 
estates.  ' 
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'  And,  as  a  point  of  practice,  it  may  be  ob-« 
served,  that  instead  of  surrendering  a  term,  by 
a  formal  surrender,  even  when  a  surrender  is 
in  contemplation,  it  is  sometimes  advisable 
to  assign  two  or  more  terms  to  the  same 
trustee,  so  that  if  the  prior  term  be  of  no 
utility,  it  may  merge  by  operation  of  lawi 
as,  if  a  term  of  five  hundred  years  relates  to 
the  entirety  of  the  estate,  and  was  created 
only  four  months  after  the  term  of  one  thou* 
sand  years,  which  comprises  only  a  moiety 
of  the  same  estate,  then,  instead  of  surrend^* 
ing  the  latter  term,  and  assigning  the  term 
of  five  thousand  years  in  trust  to  attend  the 
inheritance,  both  terms  should  be  assigned 
to  the  same  trustee,  and  consequently  there 
will  be  a  merger  of  the  elder  term,  unless 
there  be,  though  not  known,  some  interposed 
tetate. 


That  an  interesse   termini  zsnll  neither   cause 

njor  prevent  a  Merger. 

A  point  to  be  remembered  respecting  the 
merger  of  one  term  in  another  is,  that  both 
terms  must  be  vested  in  interest.  Therefore 
a  term  for  years  cannot  merge  in  an  interesse 
termini^  and  the  interposition  of  an  interesse 
termini  will  not  prevent    the    operation  .of 
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merger  (a).     This  was  agreed   in  the  case 
of  Whitchurch  v.  Whitchurch  {h).     And  after, 
a  merger  the  interesse  termini  will  commence 
in  possession,  or  become  a  term  in  estate,  iu 
most  cases  exactly  the  same  as  if  no  merger 
had  taken  place  (c).    And  when  the  interesse 
termini  is  to  give  an  estate  upon  the  deter- 
mination of  another  estate  already  existing, 
and  that  estate  determines  by  merger,   the 
right  of  possession  under  the  interesse  termini 
will  become  immediate,  and  the  interest  in 
the  term  will  become  a  term  in  fact.    This 
may  be  understood  of  lands  in  which  the 
merger  arises  from  two  estates  in  another 
person ;  for  though  an  interesse  termini  will 
not  prevent  the  merger  of  two  estates  meet- 
ing in  the  owner  of  that  interest,  yet  that 
the  interest   would,    by  the  acceptance  of 
the   estate  in   reversion   out  of  which  this 
interest  is  to  be  supplied,  and  by  which  it 
is  to  be  supported,  be  discharged,  cannot  be 
doubted. 

Therefore  where  a  man  made  a  lease  (d) 
by  indenture  for  a  term  of  ten  years,  the 
term  to  commence  immediately,  and  after- 
wards the  lessor  leased  the  same  land  by 
indenture  for  a  term  of  ten  years  to 
a  stranger;  the  term  to  commence  at  the 

(a)  Dyer,  112,  a.    10  Vin.         (c)  Shep.  T.  106.    1  Wood, 
Abr.  204.  pi.  3.  220.  10  Vin.  Abr.  264.  pi.  3. 

{b)  2  P.  W.  236.  (rf)  Dyer,  112.  a. 
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feast  of  St  Michael  next  ensuing,  and  then 
the  first  lessee  purchased  the  fee-simple,  so 
that  his  term  was  merged:  it  was  the  opi-. 
nion  of  the  Court,  except  of  Browuy  that 
t;he  second  lessee  might  enter  after  the  feast 
of  St.  Michael^  and  enjoy  his.  term,  &c., 
consequently  the  term  of  ten  years  merged, 
notwithstanding  the  interesse  terminiy  and 
the  interesse  termini  conferred  a  right  to  the 
possession  earlier  than  it  could  have  done 
without  such  merger.  The  doctrine  on 
which  implied  surrenders,  and  the  principle 
on  which  mergers  are  supposed  to  take 
place,  afford  grounds  for  the  same  conclusion. 
It  is.  the  nature  of  that  species  of  interest, 
called  an  interesse  termini^  that  it  does  not 
pass  the  immediate  reversion,  although  it  is 
granted  by  the  owner  of  the  reversion.  The 
privity  of  estate  still  continues  between  the 
termor,  in  respect  of  his  first  term,  and 
the  grantor  of  that  term,  in  respect  of  his 
old  reversion ;  and  therefore  the  grantor  may 
distrain,  and  bring  all  actions  as  immediate 
reversioner.  Hence  the  convenience,  and 
therefore  the  frequent  use,  of  these  rever- 
sionary terms  in  those  counties  in  which  it 
is  the  practice  to  grant  leases  for  years, 
determinable  on  lives,  and  to  fill  up  the 
lives  on  every  vacancy.  These  future  terms 
do  not  pass  the  immediate  reversion.  They 
operate  indeed  as  a  lease,  but  by  way  of 

VOL.  III.  p 
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contract  only,  for  a  term  to  commence  at 
a  future  period  (e).  On  the  one  hand,  there 
cannot  be  any  merger ;  because  there  is  not 
any  present  and  immediate  estate,  nor  is  there 
any  implied  or  virtual  surrender,  even  when 
the  future  term  is  granted  to  the  tenant  of 
a  subsisting  term,  because  the  time  granted 
by  the  lease  to  operate  futurely  is  not  incon- 
sistent with  the  term  already  subsisting,  as  it 
does  not  interfere  with  any  part  of  the  time 
of  that  term ;  and  on  the  other  hand  the  re- 
versioner may  distrain  for  the  rents  reserved 
on  the  former  lease,  and  which  are  fi;ena*ally 
considerable.  The  difference  i,  between 
a  lease  which  gives  a  future  or  reversionary 
term,  by  way  of  contract,  generally  styled 
a  future  lease,  and  a  lease  which  gives  part 
of  the  reversion  by  way  of  immediate  estate, 
generally  styled  a.  concurrent  kase ;  for  a  term 
of  the  reversion  gives  all  the  rights  of  seignory 
to  the  new  lessee,  and  creates  a  privity  be* 
tween  him  and  the  former  lessee,  as  well  as 
between  him  and  the  lessor;  and  the  con- 
sequence is,  that  when  the  two  estates  meet 
in  the  same  person,  there  will  be  a  merger ; 
and  while  they  are  in  the  tenure  of  distinct 
persons,  the  rent  reserved  on  the  former  term 
will  belong  to  the  tenant  claiming  under  the 


(c)  See  Bacon's  Abr.  Bro.  Leases,  63.    2  P.  W.  236.  WhU- 
church  V.  Whitchurch. 
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second  term ;  so  that  this  term  commences 
immediately  in  interest,  though  not  in  pos^ 
session  ;  and  as  it  is  completing  the  period 
of  its  continuance  at  the  same  time  that  the 
term  in  possession  is  completing  the  period 
of  its  duration,  it  receives  the  denomination 
of  a  concurrent  lease. 

The  case  oi  Swift  v.  Aires  (f)^  may  with 
propriety  be  introduced  into  this  place.  That 
case  is  thus  stated  by  RoUe.  If  A.  be  pos- 
sessed for  years  of  a  portion  of  tithes,  the 
reversion  being  to  B.  in  fee,  and  B.  by 
indenture,  made  between  himself  on  the  one 
part  and  A.  and  C.  on  the  other  part,  recite 
the  lease,  and  confirm  it,  and  then  grants  the 
tithes  to  A.  and  C,  habendum  to  C.  after  the 
expiration  of  the  lease  for  one  month,  and  after 
to  A.  in  fee,  this  is  a  void  grant  of  the  fee,  for 
that  it  is  to  commence  at  a  day  to  come  (g)  ;  fot 
it  cannot  pass  by  the  intent  of  the  deed  as 
a  reversion,  in  as  much  as  the  deed  itself 
confirms  the  lease,  and  grants  the  fee  to  the 
lessee,  which  if  it  were  a  reversion  would  ex- 
tingui^  the  lease  after  the  month  expired, 
and  the  rent  reserved  upon  the  lease  would  be 
extinguished,  and  C.  ought  to  have  a  month 
after  the  expiration  of  the  first  term ;  therefore 
cannot  have  it  as  a  reversion  immediately. 

(/)  1  Rolle  Abr.  828.  1.  50.         (g)  Essay  od  EsUtes,  Ch. 

Freehold. 
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This  case  is  one  of  those  authorities  which 
show  that  there  shall  not  be  a  merger  against 
the  intention ;  or  rather,  that  construction  of 
deeds  shall  be  made,  as  far  as  circumstances 
admit,  so  as  to  guard  against  the  conse- 
quences of  a  merger  contrary  to  the  inten- 
tion. 

So  the  courts  will  not  imply  an  estate, 
when  the  effect  of  such  implication  would  be 
to  annihilate  an  estate,  expressly  limited  by 
the  same  instrument. 

But  when  the  estate  to  arise  from  implica* 
tion  is  compatible  with  the  estate  expressly 
limited,  no  objection  exists  against  suffering 
an  estate  to  arise  by  implication,  notwith- 
standing the  estate  expressly  limited  (h). 

The  remarks  which  have  been  made  also 
lead  to  the  observation  of  an  inaccuracy  in 
practice  frequently  committed  in  assigning 
the  estate  of  a  person  who  claims  under  a 
present  term,  and  also  one  or  more  rever- 
mnary  terms  by  way  of  future  interest.  It 
is  usual  to  treat  the  time  of  enjoyment  under 
these  terms  as  the  seoeral  residues  of  several 
terms,  while,  in  fact  and  in  strict  propriety, 
the  owner  has  the  residue  of  one  term,  and 
the  whole  of  another  term  or  of  several  other 
terms. 

(A)  Rowley  v.  Holland^  2  Eq.     Saxiage^  2  Salk.  679.      Cruise 
Abr.  753.     Goodright  v.  Cor^^     on  Uses,  201. 
nish,   Salk.   226.      Adams   v. 
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Application  of  the  Law   on   the  Merger    of 

Terms. 

Taking  it  for  granted,  that  one  term  may 
merge  in  another  term,  the  extent  and  appli- 
cation of  this  position  must  now  be  examined. 
It  is  evident  that  when  A.  is  tenant  for  years, 
reversion  to  B.  for  years,  and  A.  surrenders 
or  assigns  his  term  to  B.,  the  whole  of  the 
term  formerly  in  A.  will  merge  or  be  anni- 
hilated. This  doctrine  is  established  by 
Hughes  X.  Robotham  (i). 

A  difference  deserving  of  attention  is,  that 
if  the  estate  of  A.  is  derived  merely  out  of 
the  estate  of  B.  as  an  under-lease,  the  term 
originally  in  B.,  or  those  under  whom  he 
claims^  will  not  be  abridged ;  for  his  title  is 
to  hold  for  the  residue  of  the  original  term  ; 
and  until  that  term  shall  be  ended  by  the 
effluxion  of  time,  or  the  same  shall  otherwise 
be  determined,  the  owner  of  the  reversion  ex- 
pectant on  that  term  cannot  have  any  right 
of  entry. 

This  case  depends  on  its  particular  cir- 
cumstances, or  circumstances  peculiar  to 
itself.  Apparently  it  is  the  only  case  of  the 
sort  in  which,  after  the  merger  of  one  parti- 
cular estate  in  another  particular  estate,  the 

(t)  Cro.  Eliz.  302. 
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reversion  will  comprise  all  the  time  of  both 
estates.  This  case  rests  wholly  on  the 
ground  that  the  reversioner  for  years,  who 
makes  an  under<lease,  is  entitled  as  well  to 
the  residue  of  the  whole  term  as  to  the  re- 
sidue of  the  time  not  comprised  in  the  under- 
lease, and  that  the  derivative  lease  made  by 
the  termor,  has  no  effect  in  abridging  the 
duration  of  his  own  term.  It  merely  dis- 
poses of  the  right  to  the  immediate  posses- 
sion, or  the  more  immediate  enjoyment  of 
the  land. 

So  that  if  lessee  for  twenty  years  leases 
for  ten  years,  the  first  lessee  still  continues 
the  owner  of  the  residue  of  the  whole 
term  for  twenty  years ;  partly  in  point  of 
seignory,  and  partly  in  point  of  right  to  the 
possession,  when  it  shall  be  vacanti  He  has 
not  merely  the  surplus  of  the  twenty  years, 
after  deducting  ten  years  from  that  term ; 
he  has  the  residue  of  the  estate,  consisting 
of  a  term  of  twenty  years,  not  in  any  de- 
gree  abridged  in  duration  by  the  lease  he 
has  granted ;  and  the  effect  in  this  case  is 
no  other  than  if  tenant  for  his  own  life,  or 
for  the  life  of  another,  makes  an  under-lease 
passing  a  freehold  estate,  and  the  second 
lessee  surrenders  to  his  own  lessor,  or  grants 
his  estate :  the  effect  of  the  grant  or  surren- 
der is  merely  to  restore  the  grantee  or  sur- 
renderee to  his  former  Estate,  and  resolve  the 
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time  of  the  under-lease  in  the  time  of  the 
estate  of  the  p^-son  by  whom  that  lease 
was  granted.     It  operates  merely  as  a  de^ 
termination  of  the  right  of  enjoyment,  by 
virtue  of  the  under**leaae.    That  lease  did 
not  abridge    the    estate    of   the  lessor;    it 
merely  affected  the  right  of  possession,  by 
transferring  to  another  person,  for  a  parti- 
cular   time,    that    right    of    enjoyment    to 
which  he  himsdf  was  entitled.    These  ob- 
senrations  are  equally  applicable  to  all  cases 
of  merger  of   a   derivative  estate    in    the 
estate  of  the  person   by  whom  that  estate 
was    granted,    when    the  transaction    takes 
place  between  these  persons,  as  a  surrender 
in  fact,  or  as  a  grant  operating  by  way  of 
surrender.    But  the  contrary  is  the  case  when 
the  two  estates  are  distinct,  and  independent 
of  each   other ;  so  that  the  estate  in  pos*^ 
session  is  not  merely  a  part  of  the  estate  of 
the  reversion,  or  derived  out  of  the  same. 

Therefore  if  A.  seised  in  fee  leases  first  to  B. 

«  

for  five  hundred  years,  and  afterwards  to  C. 
for  ten  years  by  way  of  immediate  reversion  ; 
and  C.  assigns  his  term  to  B.,  the  estate  of 
B.  will  be  merged  in  the  estate  of  C,  and 
the  estate  of  C.  will  end  or  determine  with 
the  effluxion  of  the  time,  or  sooner  deter^ 
mination  of  the  term  of  ten  years.  Under 
these  circumstances  the  title  of  C.  as  rever^ 
sioner  is  to   bold  only  for  ten  years,  and 

p  4 


216  ON  MERGER. 

the  accession  of  the  term  of  five  hundred 
years   will    not    enlarge    the    estate  of   C,, 
or  give  to  it  any  additional  time  of  con- 
tinuance.   The  operation  of  the  law  is  to 
merge  the  five  hundred  years  term,  to  the 
intent    that    this  term  may   be  completely 
annihilated^  and  to  bring  the  term  of  ten 
years  into   possession.      This    term  of   ten 
years,    consequently,    must    cease  to  exist, 
when  the  time  limited  for  its  duration  shall 
have  elapsed.      The  dilSerence    to  be  col- 
lected   from    the    cases   which    have    been 
examined,  on  the  subject  of  the  merger  of 
terms  for  years  in  each  other,  is,  that  in  the 
former  instance  the  term  in  the   reversion 
does,  in  point  of  law,  comprise  all  the  time 
for  which  it  was  originally  granted,  and  not 
merely  the  time  which  is  not  disposed  of  by 
the  derivative  lease,  while  in  the  other  case 
the  reversionary  term  is  merely  for  ten  years, 
and  that  term  must  cease  as  soon  as  the 
period  of  its    continuance    is    determined ; 
and   the    time    of   its    duration  must  have 
begun  to  run,  before  it  can  be  the  cause  of 
its  merging  another  term. 

In  the  cited  case  of  Hughes  v.  Rowbotham^ 
notice  was  taken  of  this  very  exception  to 
the  application  of  the  doctrine  of  merger.  It 
was  said  by  Vopham^  by  way  of  distinction  to 
the  doctrine  on  which  he  insisted,  ^^  If  one 
"  be  lessee  for  twenty  years,  and  he  let  the 
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^^  land  for  ten  years,  and  he  surrenders  to 
^vhim  that  hath  the  residue  of  the  term, 
^^  this  is  good  to  convey  his  interest,  but  not 
"  to  drown  his  estate,  but  he  shall  have  the 
"  twenty  years  as  before/^  That  the  lessor 
of  the  second  term  shall  have  his  whole 
term  is  perfectly  consistent  with  the  opinion 
already  advanced.  It  is  concluded,  however, 
that  the  term  for  ten  years  merges,  and  that 
the  lessor  has  all  the  residue  of  his  term, 
because,  notwithstanding  his  lease,  he  con^ 
tinned,  as  against  his  own  lessor,  to  be 
entitled  to  the  land  for  the  residue  of  the 
term,  and  not  merely  for  such  time  as 
would  continue  unexpired  after  the  term 
granted  by  his  lease;  for  though  his  lease 
gave  a  right  of  enjoyment  during  a  parti-* 
cular  period,  his  term  as  to  the  seignory  or 
right  of  reversionary  ownership  continued  to 
be  co-extensive  with  the  term ;  and  it  is  very 
probable  that  Lord  Coke^  and  on  his  autho- 
rity, the  author  of  Sheppard's  Touchstone^ 
were  led  to  draw  the  conclusions  which  are 
cited  from  these  books,  of  the  extension  of 
a  term  of  twenty  years  into  a  term  of  thirty 
years,  by  the  union  or  accession  of  another 
term  of  ten  years.  It  is  demonstrable  that 
the  union  of  two  actual  and  vested  terms,  by 
means  of  distinct  conveyances,  cannot  under 
any  circumstances  give  one  estate  (and  this 
is  the  material  point)  of  an  enlarged  time  of 
continuance. 
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Terms  which  are  vested  must  be  concurrent . 
tenns,  and  concurrent  terms  will  expire  aquis 
fomhus. 

It  is  therefore  clear  that  when  two  vested 
terms,  one  of  ten  years  and  another  of  the 
reversion  for  twenty  years,  vest  in  A.,  the 
estate  of  the  owner  of  these  terms  will 
determine  at  the  end  of  twenty  years  at 
farthest.  The  more  immediate  term  cannot 
continue  beyond  the  ten  years,  and  the 
more  remote  term  must  end  with  the  expira- 
tion of  the  twenty  years ;  and  the  original 
ten  years  will  expire  at  the  same  time  that 
the  lease  for  twenty  years  is  completing  the 
measure  of  its  duration :  therefore,  even  ad- 
mitting that  the  terms  remain  distinct.  Lord 
Coke^  conclusion  cannot  be  maintained. 
But  apply  it  to  an  actual  term  for  twenty 
years,  and  an  additional  or  superadded  Wr- 
teresse  termini  of  ten  years,  to  commence 
after  the  effluxion  of  the  twenty,  or  a  term  of 
ten  years,  and  such  superadded  interesse  ter- 
mini of  twenty  years,  then  the  termor  will 
have  the  right  of  enjoyment  for  the  additional 
years. 

In  regard  to  under-leases  and  their  merger, 
it  is  observable,  that  partly  as  lord  or  rever- 
sioner, and  partly  as  beneficial  owner,  the 
whole  term,  subject  only  to  the  under-lease, 
continues  in  the  reversioner. 

The  surrender  of  the  under-lease  merely 
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accelerates  the  right  of  possession  in  the 
first  lessee,  by  substituting  the  possession  in 
the  place  of  the  seignory  or  reversion.  The 
m^ger,  too,  of  a  larger  term  in  one  of  shorter 
duration,  may  be  accounted  for  on  the 
ground  that  it  is  merely  a  relinquishment  of 
the  tenancy  y  or  rather  possession,  to  the  person 
who  has  the  immediate  reversion,  or,  perhaps, 
remainder. 


That  Estates  for  Years  may  merge  in  Estates 
of  Freehold  or  Inheritance. 

Again,  an  estate  for  years  may  merge  in 
any  estate  of  freehold  or  inheritance :  hence 
the  axiom  that  terminus  et  feodum  non  pes-- 
sunt  constare  simul  in  una  eademque  persona. 
Hence  also  (c)  the  more  general  rule,  "  that 
"  the  lesser  estate  (d)  merges  in  the  greater/' 
And  therefore  an  estate  for  years  may  merge 
in  an  estate  for  the  life  of  the  party  or  the  life 
of  any  other  person,  or  in  an  estate-tail,  or  in 
an  estate  in  fee  (e) ;  and  in  those  instances  in 
which  an  estate  for  years  merges,  all  collate^ 
ral  qualities  annexed  to  that  estate  {f)y  as 
to  be  dispunishable  for  waste^  zsdll  be  extin^ 
guished ;  and  the  privileges  arising  from  these 


(fi)  Rud.  of  Law  and  Equity,         (e)  Perka.  623. 
]91.  (/)   To  be    introduced    in 

((/)  lb.  treating  of  the  effect  of  Merger. 
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qualities  will  not  belong  to  the  estate  in 
which  the  term  for  years  is  absorbed  (g). 
Though  the  term. is  for  a  thousand  years^and 
agreeable  to  all  calculation  from  the  utmost 
length  of  human  life,  will  most  certainly  con* 
tinue  beyond  the  death  of.  any  person,  yet  in 
legal  consideration  an  estate  (A)  of  freehold  is 
of  greater  extent,  and  of  higher  estimation, 
than  a  chattel  interest,  and  the  chattel  inte- 
rest will  merge  in  the  freehold  estate.  Perhaps 
this  doctrine  of  the  law  may  be  deduced  from 
the  dependant  state  of  those  who  formerly 
were  the  tenants  of  these  chattel  interests  (t)> 
and  from  the  power  which,  prior  to  the  sta- 
tute of  21  Hen.  8,  c.  15,  the  freeholder  pos- 
sessed of  defeating  these  interests  by  suffering 
his  own  title  to  be  questioned  and  impeached 
in  a  feigned  action.  From  the  same  consi- 
deration,  it  seems  to  follow  that  a  termor  for 
years  may  release  even  in  cases  in  which 
there  cannot  be  any  merger,  and  in  which,  of 
consequence,  an  actual  surrender  would  be 
ineffectual. 

This  opinion  is  reasonable  in  itself,  and 
perfectly  consistent  with  the  nature  of  our 
system  of  tenures ;  for  leases  for  years  ope- 
rate by  way  of  contract,  and  all  contracts  may 
be  released  to  those  on  whom  they  are  obliga- 


(g)  Lewis  Bowles's  case,  11         (0  See  Essay  on  Est.  Ch. 
Rep.  83.  Freehold ;  Theobald  v.  Duffoy^ 

(Ji)  3  Lev.  264.  0  Mod.  102. 
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tory.  But  an  estate  of  freehold  cannot  merge 
in  an  estate  for  years.  This  is  a  consequence 
of  that  part  of  the  doctrine  of  merger  which 
requires  that  the  more  remote  estate  shall  be, 
as  large  as,  or  larger  than  the  estate  to  be 
merged;  and  hence  the  axiom  that  frank 
tenements  cannot  merge  in  a  chattel  (A:).  It 
is  almost  superfluous  to  cite  cases  or  authori- 
ties to  prove  than  an  estate  for  years  will 
merge  in  an  estate  of  freehold ;  but  the  fol- 
lowing cases  illustrate  the  doctrine.  A. 
leased  for  years  to  B.,  and  afterwards  leased 
for  years  in  reversion  to  C,  and  afterwards 
devised  the  same  and  other  lands  to  C.  for 
life,  to  bring  up  A/s  children.  C.  entered 
and  took  the  rent  virtute  testamenti :  this  is 
a  merger  of  the  lease  (/)  to  C.^  although  he 
was  a  trustee  of  the  freehold. 

So  the  estate  of  tenant  for  years  merged 
when  he  became  seised  of  the  freehold  by 
occupancy  (m)  or  mere  act  of  law :  and  yet 
it  might  be  very  injurious  to  the  termor  to 
have  the  freehold  substituted  for  his  term  of 
years. 

(A)  La$iqfei*s  caM,   10  Rep.        (m)   Chamberhdu  and  Etver^s 
48  b.  Jenk.  Cent.  caae,   2   Buktr.    1 3.       Cited 

(f)  Leon.  ]  29.  Carter  59. 
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That  Estates^  after  TomhiUty  of  Issue  extinct^ 
are^  for  all  the  Purposes  of  Merger ^  Estates 
for  Life^  and  may  merge  in  Estates  of  that 
or  a  superior  Degree. 

It  has  been  said  that  no  merger  can  be 
where  estates  differ  only  in  quality^  and  not 
in  quantity.  This  was  an  argument  ad- 
vanced in  the  case  of  Bowles  and  Bertie j 
Rolle  Rep.  178.  The  instance  given  was  of 
a  tenancy  in  tail,  after  possibiUty  of  issue 
extinct,  and  a  tenancy  for  life ;  but  the  de- 
cided cases  afford  no  ground  for  this  distinc- 
tion. As  far  as  the  decisions  extend,  they 
furnish  an  argument  for  the  converse  of  this 
proposition,  and  of  course  afford  a  negative 
to  the  proposition,  that  equal  estates  cannot 
merge  in  each  other ;  and  therefore,  though 
in  Lewis  Bawks^s  case  it  was  declared  that 
tenant  in  tail  after  possibility  of  issue  had  a 
greater  privilege  and  pre-eminence,  in  respect 
of  the  quality  of  his  estate,  than  tenant  for 
life,  he  had  no  greater  quantity  of  estate  than 
that  tenant.  And  after  enumerating  these 
qualities  of  the  estates  of  tenant  in  tail,  after 
possibility  of  issue  extinct,  which  are  not 
common,  to  an  estate  for  life,  the  resolution 
proceeds  to  distinguish  the  quantity  of  his 
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estate,  independently  of  its  privileges,  from 
the  quality  of  that  estate. 

By  the  execution  of  the  estate  mentioned 
in  this  case,  the  merger  of  the  estate-tail  after 
possibility  of  issue  extinct  must  be  under- 
stood (w).  For  all  the  purposes  of  merger, 
an  estate-tail  after  possibility  of  issue  extinct 
is  classed  among  estates  for  life,  and  is  sus- 
ceptible of  merger  as  such. 

Lewis  Bawks^s  case  admits  the  doctrine, 
though  it  is  an  immediate  authority  for  the 
point,  that  an  estate  of  freehold,  with  the 
privilege  of  committing  waste  merged  by  its 
union  in  an  estate-tail,  which  eventually 
became  an  estate-tail  after  possibility  of  issue 
extinct ;  and  the  material  point  was,  whether, 
in  right  of  this  estate,  the  widow  had  th6 
privilege  of  being  exempt  from  punishment 
for  waste  committed  (n). 

It  was  agreed  in  that  case  that  tenant  in 
tail  after  possibility  of  issue,  hath  a  greater 
pre-eminence  and  privilege  in  respect  of  the 
qtMlity  of  his  estate,  than  tenant  for  life,  but 
he  hath  not  a  greater  quantity  of  estate  than 
tenant  for  life.  In  respect  of  the  quality  of 
his  estate,  it  tastes  too  much  of  the  quality 
of  an  estate  in  tail,  out  of  which  it  is  derived. 

But  as  to  the  qiumtity^  he  hath  but  an 
estate  for  life,  and  therefore,  if  he  maketh  a 


(m)    Brooke,    Surr.  pi.   6.        (n)    Lexcis  Bowles's  case,  11 
Watkins,  115.  Rep. 
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feoffment  in  fee,  it  is  a  forfeiture  of  his  estate. 
So  if  fee  or  tail  general  descend  or  remain  to 
tenant  in  tail  after  possibility,  &c.  the  fee  or 
estate-tail  is  executed.  And  by  the  statute 
of  Westminster  second,  he  in  the  reversion 
shall  be  received  upon  his  default.  And  an 
exchange  betwixt  tenant  for  life  and  tenant 
in  tail  after  possibility  is  good,  for  their 
estates  are  equal. 

So  where  land  was  given  to  W.  and  A.  his 
wife  in  special  tail,  remainder  to  I.  N.  in  tail, 
the  remainder  to  the  right  heirs  of  I.  N.  The 
baron  died  without  issue,  and  A.,  the  feme, 
survived  and  became  tenant  in  tail  after 
possibility  of  issue  extinct,  and  took  another 
husband  and  had  issue,  and  after  I.  N.  died 
without  issue,  to  whom  the  feme  is  heir,  and 
she  died,  the  second  husband  shall  be  tenant 
by  the  curtesy;  for  when  the  remainder  in 
fee  came  to  the  feme  tenant  in  tail,  after 
possibility  of  issue,  the  fi*eehold  was  extinct 
in  the  fee,  and  so  A.  was  seised  in  fee  (o). 

(o)  Bro.  Estates,  pi.  25.  Bro.  Surrender,  p.  6. 
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That  Estates  for  Life  may  merge  in  each  other ^ 

or  in  larger  Estates. 

One  estate  for  life  may  merge  in  another 
estate  for  life  {a).  Even  among  estates  of 
this  denomination  there  is  a  gradation  {h). 
Thus  the  objection  that  equal  estates  cannot 
merge  is  avoided  (c).  An  estate  for  the  Ufe 
of  another  person,  more  commonly  known 
by  the  appellation  of  an  estate  pur  autre  vie^ 
is,  as  to  the  tenant  himself,  accounted  of  less 
extent  than  an  estate  for  his  own  life(rf). 
Therefore  an  estate  for  a  man's  own  life  will 
not  merge  in  an  estate  which  he  has  for  the 
life  of  another  person.  But  an  estate  for  the 
life  of  another  may  merge  in  an  estate  which 
a  man  has  for  his  own  life(e),  though  both 
estates  are  created  by  the  same  deed. 

"When  A.  has  an  estate, for  his  own  life,  and 
a  remainder  for  the  life  of  another  person, 
then,  whether  these  estates  are  derived  under 
several  limitations  to  him  in  the  same  instru- 
ment, or  from  several  limitations  in  distinct 
instruments, .  there  will  not  be  any  merger  of 


(a)  Sbep.  T.  S2.  (c)  11  Rep.  83. 

ib)  Yin.  Abr.  356.   Hurd  v.  .       (d)  1  Inst.  42.  a.  11  Rep«83. 

Joy,  2  RoU's  Rep.  483.  1 1  Rep.  Perk.  8.  590. 
81  Perk.  8.  226.    Shep.  Touch.         (e)  11  Rep.  83.  Oweo,  38. 
341. 
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either  of  these  estates.  The  estate  for  his 
own  life  will  not  merge  in  the  estate  of  which 
he  is  tenant  for  the  life  of  another  person^ 
because  the  estate  for  the  life  of  that  person 
is  less  than  the  estate  for  his  own  life ;  and 
the  estate  for  the  life  of  the  other  person 
will  not  merge  in  the  estate  for  his  own  life, 
because  the  estate  for  his  own  life  is  the 
larger  estate,  and  first  in  order  of  time ;  and 
there  cannot  ever  be  any  merger  unless  the 
precedent  estate  may  merge  in  the  more 
remote  estate.  The  opinion  expressed  in 
the  fourth  resolution  of  Lewis  Bowles's  case 
corresponds  with  the  doctrine  now  advanced. 
The  conclusion  drawn  in  that  resolution  is, 
if  a  lease  be  made  for  life,  the  remainder 
to  the  husband  and  wife  in  special  tail,  the 
husband  dieth  without  issue,  now  is  the  wife 
tenant  in  tail  after  possibility  of  this  remain- 
der ;  and  if  the  tenant  for  life  surrendereth 
to  her,  as  he  may,  (for  the  life  of  him  in 
remainder  is  higher  than  the  life  of  another,) 
now  is  she  tenant  in  tail  after  possibility  in 
possession.  This  point  is  further  illustrated 
by  the  case  of  several  limitations  by  the  same 
instrument  to  the  same  person  for  distinct 
estates,  one  for  the  life  of  a  stranger,  the 
other  for  the  Ufe  of  himself,  for  in  that  case 
there  may  be  a  merger. 

It  has  been  said  that  if  A*  is  tenant  for  his 
own  life,  with  remainder  to  another  for  the 
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life  of  that  person,  and  the  remainder-man 
conveys  to  A.,  that  tlie  estate  in  remainder 
will  be  merged  in  the  preceding  estate.  This 
position  confounds  all  distinctions  on  the 
learning  on  merger.  It  supposes  a  merger 
of  the  remainder  in  die  particular  estate 
by  which  it  is  preceded,  and  by  which  it 
is  supported.  Agreeably  to  this  opinion,  the 
remainder  merges  in  the  estate  in  possession, 
while  the  doctrine  of  merger  always  and  um^ 
fomdy  requires  that  the  estate  in  possession 
should  be  implicated  in  and  absorbed  by  the 
estate  in  reversion  or  remainder.  It  is  true 
that  under  the  particular  circumstances  of 
the  case  which  has  been  noticed,  natural 
reason  makes  no  difference  whether  it  is  one 
estate  or  the  other  which  is  absorbed  ;  since 
if  the  estate  in  possession  is  the  one  to  have 
continuance,  it  is  precisely  the  same,  in  point 
of  effect,  as  if  the  remainder  was  the  prior 
estate  and  merged  in  the  more  remote  one ; 
for  under  one  case  as  well  as  the  other,  A. 
would  have  an  estate  for  his  life,  and  for  his 
life  only. 

By  admitting  the  estate  for  the  life  of  the 
party  himself  to  be  merged  in  the  estate  for 
the  life  of  another  person,  this  absurdity 
would  arise.  The  act  of  merger  would  in 
intendment  of  law  have  abridged  the  interest 
of  this  person,  and  given  him  an  estate  for 
the  life  of  another  person,  instead  of  an  estate 

Q  2 
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for  his  own  life,  while  it  is.  acknowledged  and 
clearly  settled. that  an  estate  for  the  life  of 
another  person  is,  as  to  every  nunij  of  less 
value,  and  in  legal  intendment,  of  less  extent 
than  an  estate  for  his  own  life. 

The  doctrine  of  merger  universally  requires 
that  the  estate  in  remainder  or  reversion  shall, 
in  a  legal  acceptation  at  least,  be  sufficiently 
large  to  comprise  the  estate  which  is  merged ; 
and  therefore  it  is  agreed  that  an  estate  for 
life  and  a  remainder  for  years  .may  continue 
in  the  same  person  unaffected  by  the  doctrine 
of  merger. 

With  the  exception  which  has  been  .  no- 
ticed, estates  for  hfe  appear  to  be  all  of  the 
same  extent ;  and  therefore  it  seems  perfectly 
consonant  with  the  rules  of  law,  that  an  estate 
for  the  life  of  one  person  should  merge  in  an 
estate  for  the  life  of  another  person,  even 
when  neither  of  these  estates  is  for  the  life 
of  him  who  has  the  more  remote  interest  (/), 
viz.  the  estate  in  reversion  or  remainder. 
Thus,  in  some  cases  it  may  happen  that 
there  is  tenant  for  his  own  life,  remainder,  or 
reversion  to  another. person  for  the  life  of 
a  stranger,  and  it  should  seem  on  principle, 
that  the  estate  for  life  in  possession  would, 
on  its  vesting  in  the  owner  of  the  estate  for 


(/)  Yet  see  Lewis  Bowkis  case,  1 1  Rep.  77  ;  3d  resolution. 
And  Q.  if  law. 
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life  in  reversion  or  remainder,  merge  in  the 
estate  in  reversion  or  remainder.  For  as  to 
the  owner  of  the  estate  in  reversion  or  re- 
mainder, that  estate,  and  the  estate  in  pos« 
session,  are  both  of  the  same  extent  As 
neither  of  the  estates  is  for  his  own  life,  each 
estate  is,  in  pomt  of  law,  equally  valuable  to 
him,  anid  of  the  same  extent;  comprising  the 
same  relative  degree  of  interest.  But  when 
the  estate  in  possession  is  for  the  life  of  him 
who  is  tenant  of  the  estate  for  life  in  remain* 
der  or  reversion,  and  the  estate  in  reversion 
or  remainder  is  not  for  his  own  life,  then  it 
seems  there  cannot  be  any  merger.  This  is 
on  the  ground  that  the  estate  in  reversion  or 
remainder  is  not  as  large  as  the  estate  in  pos- 
session ;  and  this  circumstance,  as  has  been 
frequently  noticed,  is  essentially  necessary  ta 
the  application  of  the  doctrine  of  merger  to 
the  several  estates. 

The  student,  h6wever,  should  be  appnzed 
that  there  is  a  passage  in  Lord  Coke{g\  to 
the  effect,  that  if  a  man  leaseth  to  A.  during 
the  life  of  B.,  remainder  to  him  during  the 
life  of  C,  if  he  commit  waste,  an  action  of 
waste  shall  lie  against  him.  From  the  con- 
text, the  reason  inay  be  collected  to  be,  be- 
cause he  himself  committeth  the  waste,  and 
doeth  the  wrong ;    and  therefore   shall  not 

{g)  1  Inst.  299. 

Q  3 


mo  ON  MERGER. 

excuse  himself  for  his  committing  of  waste  iii 
respect  he  himself  hath  the  remainder.  Lord 
CoJcCj  therefore,  assumed  that  one  estate 
for  life  did  not  merge  in  the  other.  But  it 
does  not  appear  that  the  point  of  merger 
occurred  to  Lord  Cokcj  when  he  stated  these 
propositions.  If  the  several  estates  do  con- 
tinue distinct,  this  may  be  another  difference 
arising  from  a  remainder  as  distinguished 
from  a  reoersitm.  And  it  is  felt  that  the  case 
put  by  Lord  Coktf  and  the  third  resoludon  in 
Lewis  Bowles's  case,  favour  the  doctrine  that 
there  cannot  be  any  merger  as  between  eqtial 
estates. 

Whatever  may  be  the  law  on  the  merger  of 
one  estate  for  Ufe  in  another  estate  for  life, 
when  neither  of  these  estates  is  for  the  life  of 
the  person  who  is  the  owner  of  the  estate 
in  reversion  or  remainder,  (being  the  more 
remote  interest,)  yet  it  is  generally,  perhaps, 
universally  allowed,  that  there  will  be  a 
merger  when  the  estate  in  reversion  or  re- 
mainder is  held  by  the  tenant  of  that  estate 
for  his  own  life. — ^This  point  flows  of  neces- 
sity from  the  position  in  Lewis  Bowles's  case, 
that  if  the  lease  be  made  for  the  term 
of  another's  life,  without  impeachment  of 
waste,  the  remainder  to  himself  for  his  own 
life,  he  is  punishable  for  waste.    The  reason 


(h)  1 1  Rep.  83. 
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assigned  in  the  report  is,  that  the  first  estate 
is  gone,  and  drowned.  That  it  was  gone 
or  drowned,  was  the  consequence  of  the 
merger* 

This  last  authority  affords  two  other  points 
deserving  of  notice;  first,  the  prior  estate 
was  affected  and  annihilated,  by  the  doctrine 
of  merger,  notwithstanding  that  estate,  and 
also  the  remainder,  in  which  the  other 
estates  did  merge,  were  both  limited  by  the 
same  instrument ;  and  notwithstanding  it  was 
most  clearly  the  intention  of  the  parties,  that 
the  same  person  should  have  the  land  for  the 
several  times  of  enjoyment  expressed  by  the 
different  limitations  of  the  respective  estates : 
secondly,  that  the  qualities  annexed  to  an 
estate  of  freehold,  as  well  as  to  an  estate  for 
years,  which  merges,  will  be  extinguished  on 
the  annihilation  of  that  estate  by  merger. 

This  being  the  construction  on  several 
estates  limited  by  the  same  deed  for  different 
lives,  it  is  material  to  consider  the  mode 
proper  to  be  observed  in  practice  to  prevent 
the  consequence  of  merger,  when  it  is  the  in- 
tention of  the  parties  that  the  lands  should 
be  held  and  enjoyed  for  the  period  of  the 
several  lives. 

It  is  agreed,  and  the  case  of  Ross^  5  Rep.  (%) 
is  an  authority  decisive  on  this  point,  that 


(i)  Rox^'scase.  Utty  Dale  s  cazef  supra.  1  Inst.  42.  a. 
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a  limitation  to  a  person  for  the  several  Uoct 
of  himself  and  of  another  person,  gives 
only  one  estate,  with  one  undivided  time  of 
continuance,  and  not  several  and  distinct 
estates.  Therefore  there  cannot  be  any 
merger  of  the  time  for  one  life  in  the  time 
for  another  life.  This  authority  then  :  sug- 
gests the  form  of  limitation  proper  to  be 
adopted  in  those  cases  in  which  the  inten- 
tion is  to  give  the  right  of  enjoyment  for 
several  lives.  And  when  the  intention  is, 
that  the  privilege  of  being  exempt  from 
waste  should  be  annexed  to  that  estate  only 
during  the  life  of  one  of  those  persons,  the 
clause  for  exempting  the  owner  from  im- 
peachment for  waste,  may  be  expressed  in 
apposite  terms,  corresponding  with  that  in- 
tention. It  may,  in  so  many  words,  declare 
that  the  exemption  from  impeachment  of 
waste,  or,  which  is  die  same  in  effect,  the 
privilege  of  committing  waste,  shall  be  en- 
joyed only  for  one  of  the  lives,  or  after  the 
death  of  one  of  the  lives,  then  for  another 
life ;  or  from  a  particular  period  or  event, 
during  one  or  more  of  the  lives ;  or  till  a  par- 
ticular period  or  event :  thus  limiting  and 
confining  the  period,  as  the  intention  requires 
that  it  should  be  restrained. 

Of  the  efficacy  of  a  provision  of  this  sort 
there  does  not  exist  any  well  founded  ground 
for  doubt.    The  mode  which  has  been  recom- 
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mended  is  applicable  to  those  cases  only  in 
which  the  period  of  enjoyment  for  several 
lives  is  to  be  in  continuation,  vrithout  any 
interval.  The  observations  assume  the  in- 
tention to  be,  that  there  should  not  be  any 
intervening  estate.  When  there  is  to  be  an 
intervening  estate,  with  several  limitations 
to  the  same  person  for  several  lives,  the 
first  for  the  life  of  a  stranger,  another  for  the 
life  of  himself,  there  cannot  be  any  merger 
immediately.  Eventually  one  of  these  estates 
may  merge  in  another,  and  the  annihilation 
of  that  estate  would  be  contrary  to  the  in- 
tention ;  and  the  extinguishment  of  any  part 
of  the  intended  time  of  enjoyment  may  be 
prevented. 

It  may  be  done  effectually  by  limiting  the 
estates  to  A.  for  the  life  of  C,  remainder  to 
B.  for  life,  remainder  to  A.  for  the  several 
Uves  of  himself  and  of  C.  So  that  if  B. 
should  die  in  the  life-time  of  C.  and  of  A., 
then  the  estate  to  be  limited  to  A.  for  the  Ufe 
of  C,  would  merge  in  the  estate  limited  to  A; 
for  the  lives  of  himself  and  C.  In  conse- 
quence of  the  merger,  the  estate  for  these 
several  lives  would  be  accelerated,  and  A. 
would  have  the  full  and  complete  extent  of 
interest  intended  for  him,  notwithstanding 
the  merger.  So  against  merger,  in  any  event 
provision  may  be  made,  by  limiting  the  estate 
for  one  of  the  Jives  to  a  trustee.    The  other 
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mode  is  equally  free  from  objeclion,  and 
displays  more  accuracy. 

From  the  third  resolution  in  Lewis 
Bowles's  case  it  may  be  collected,  that  in 
those  instances  in  which  several  estates  for 
the  life  of  the  tenant  meet  in  him,  as  an 
estate  for  life  by  express  limitation,  and  an 
estate-tail  after  possibility  of  issue  extinct, 
one  estate  cannot  merge  in  the  other.  In 
that  case  it  was  said,  ^^  because  the  wife  in 
^^  the  case  at  bar,  had  the  estate  by  limita- 
**  tion  of  the  party,  and  the  estate  which 
^^  she  had  in  the  remainder  of  the  tenant  in 
^  tail  after  possibility  was  not  a  larger  estate 
"  in  quantity,  it  could  not  drown  the  estate 
**  for  life/'  The  court,  however,  determined 
that  the  wife  was  entitled  to  the  benefit  of 
being  a  tenant  in  tail  after  possibility  of  issue 
extinct :  observing,  that  though  the  wife  can- 
not claim  the  estate  of  a  tenant  in  tail  after 
possibility,  yet  she  may  claim  the  privilege 
and  benefit  of  it :  a  strange  doctrine,  and 
unnecessary  to  the  decision,  after  the  resolu- 
tion that  she  held  the  possession  under  her 
estate  for  Ufe,  and  not  under  the  estate-tail 
after  possibility. 

In  this  place  it  is  to  be  remembered  that  it 
is  in  reference  to  the  tenant  for  the  time  being 
that  the  term  for  his  own  life,  and  the  life  of 
another  person,  b  always  used. 

An  estate  which  in  the  tenancy  of  one 
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man  is  an  estate  for  his  own  life,  will»  on 
its  coming  into  the  tenancy  of  another  per* 
son,  be  an  estate  pur  autre  vie.  Reverse 
the  case,  and  an  estate,  which  in  the  tenancy 
of  one  man  will  be  an  estate  pur  autre  vie^ 
will,  on  its  coming  into  the  tenancy  of  the 
person  on  whose  life  it  is  held,  be  an  estate 
for  his  own  life. 

It  is  possible  that  a  man  may  have  an 
estate  for  the  life  of  a  stranger,  and  that 
another  person  may  have  an  estate  in 
reversion  or  remainder  for  the  life  of  the 
former  tenant ;  or  the  order  of  their  estates 
may  be  changed,  and  the  estate  in  possession 
may  belong  to  another  person,  and  be  held 
for  the  life  of  the  reversioner  or  remainder* 
man.  When  this  happens,  and  both  estates 
meet  in  one  person,  it  may  be  questioned 
whether  any  merger  would  take  place. 

No  decision  has  occurred  on  this  point. 
The  greater  probability  is  that  the  estate  in 
possession  will  merge.  Every  requisite  for 
merger  seems  to  concur  in  this  case.  At 
the  time  when  the  doctrine  of  merger  is  to 
operate,  if  it  can  have  any  effect  at  all,  the 
two  estates  are  immediately  expectant  on 
each  other,  and  the  estate  in  reversion  or 
remainder  is,  as  to  the  owner  of  that  estate,  as 
large  as  or  larger  than  the  more  remote  estate 
is  as  to  the  owner  or  tenant  of  that  estate* 
But  this  is  a  nice  point :  especially  when  the 
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second  estate  is  a  remainder  and  not  a  rever- 
sion. Under  these  circumstances  the  estates 
appear  in  all  respects  to  be  equal. 

It  has  been  already  noticed,  that  when 
an  estate  is  granted  to  an  individual  for 
several  lives  by  one  entire  limitation,  this  is 
an  entire  interest  with  one  undivided  time 
of  continuance :  he  has  one  estate  which  is 
of  that  extent,  and  not  several  estates.  It 
follows,  and  the  conclusion  has  been  drawn, 
that  there  will  not  be  any  merger.  When 
there  is  an  estate  for  several  lives,  and  another 
estate  merely  for  one  life,  and  these  estates 
meet  in  one  person,  it  may  be  questioned 
whether  the  estate  in  possession  will  merge. 
It  may  be  objected  that  the  estate  for  several 
lives  is  larger  than  the  estate  for  one  life; 
In  this  objection  there  is  apparently  great 
weight.  No  authority  has  occurred,  from 
which  the  law  applicable  to  this  point  can 
be  stated.  It  is  likely  that,  following  the 
primary  grounds  of  the  law  on  merger,  the 
courts  would  incline  to  the  opinion,  that 
the  determinations  on  merger  are  sufficiently 
strong  to  bring  this  case  within  their  influ- 
ence. But  the  point  is  surrounded  with  too 
many  difficulties  to  admit  of  any  certain  con- 
clusion. The  argument  in  favour  of  merger 
is,  that  this  is  a  step  towards  the  acceleration 
of  the  reversion,  and  alters  the  privity  of 
t^iure. 
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That  one  estate  for  life  will  or  will  not 
merge  in  another  estate  for  life,  when  the 
several  owners  of  these  estates  join  in  con- 
veying the  same  to  one  person,  by  one  limi- 
tation^ is  deserving  of  particular  attention. 
For  the  reasons  to.be  advanced  in  a  succeed- 
ing  chapter,  it  should  seem  that  the  right 
would  be  to  hold  for  the  several  lives,  and 
consequently  no  merger  would  lake  place. 

Again,  any  estate  for  life  will  merge  in 
any  estate-tail :  for  an  estate-tail  of  any  de* 
nomination  is  an  estate  of  inheritance,  and 
larger  than  any  estate  of  mere  freehold ;  and 
by  the  accession  of  an  estate  for  life  to  an 
estate* tail,  the  estate  for  life  will  be  so  com- 
pletely annihilated,  that  the  fee  will  come 
into  possession  immediately  on  the  determi- 
nation of  the  estate-tail  by  the  death  of  the 
tenant  in  tail  without  issue,  though  the  te- 
nant for  life  should  be  still  living.  Thus  in 
scire  facias  by  the  heir,  of  I.  S.  to  execute  a 
fine, .  under  a  remainder  limited  to  his  an- 
cestor, it  appeared  that  a  fine  was  levied  to 
A.  for  hfe,  the  remainder  to  I.  in  tail,  the  re- 
mainder in  fee  to  I.  S.  (b).  A.  surrendered  to 
I.,  and  L  S.  died,  and  L.died  without  issue. 
The  plaintiff  brought  his  scire  facias^  as  the 
heir  of  I.  S.  to  execute  the  fine,  and  the  te- 
nant pleaded  that  after  the  death.of  I.  S.,  L 
entered,  whose  estate  he  had,  and  so  the 

(b)  Bro.  Abr.  Surrend.  pi.  5. 
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fine  was  executed :— and  Finchy  contrary  to 
Thorpe^  held  that  it  was  a  full  surrender,  and 
that  thereby  the  estate  of  A.  was  merged  in 
the  estate-tail,  and  the  estate-tail  of  I.  exe- 
cuted and  his  wife  dawable.  The  case  sup- 
poses a  surrender  in  fact.  In  this  respect 
the  law  on  surrender  and  on  merger  stand 
precisely  on  the  same  footing ;  for  it  appears 
to  be  an  undeniable  position,  that  when  once 
an  estate  is  merged^  it  cannot  be  revived  in 
favour  of  the  person  from  whom  the  estate 
passes  ahsohdelif  into  the  tenancy  of  the  per- 
son by  whose  estate  it  is  merged. 

In  another  case  tenant  in  dower  (c)  leased 
her  estate  to  him  in  remainder  rendering 
rent. 

And  it  was  adjudged  to  be  a  good  surren- 
der, and  that  if  the  heir  in  reversion  was 
within  age  he  should  be  in  ward,  and  should 
have  his  age,  and  in  a  writ  of  entry  should 
be  supposed  in  by  his  ancestor,  and  not  by 
the  feme,  and  yet  the  tenant  in  dower  was 
still  alive. 

It  may  be  observed  that  if  the  lease  had 
been  for  the  life  of  the  reversioner  (d),  then 
the  lease  would  have  left  a  reversion  in  the 
tenant  in  dower,  and  this  reversion  would 
have  been  a  mesne  estate  sufficient  to  prevent 
a  merger  of  the  estate  of  the  tenant  in  dower* 


(c)  Brooke  Surr.  pi.  16.  (</)  Brooke  Surr.  pi.  17.     I 

InsU  42,  a. 


ON  MERGER.  aso 

So  in  another  action  of  sdre  facias  (e) 
upon  a  fine,  it  appeared  by  the  arguments 
that  where  a  fine  is  levied  to  husband  and 
wife  in  tail,  the  remainder  to  N.  in  fee,  and 
the  husband  dies  without  issue,  the  feme» 
being  now  tenant  in  tail  after  possibility  of 
issue  extinct,  leases  her  estate  [read  for  the 
period  of  her  life]  to  N.,  who  had  issue,  and. 
dies,  the  issue  shall  not  maintain  scire  facias 
to  execute  the  fine,  because  the  lease  to  N., 
the  ancestor,  was  a  surrender. 

From  the  same  deduction  it  follows  that 
any  estate  for  life  (/)  will  merge  in  the  fee. 

As  a  summary  of  some  of  the  distinctions, 
these  points  may  be  noticed. 

A.  and  B.  are  successive  tenants  for  their 
respective  lives,  A.  in  possession,  B.  in  rever- 
sion. 

1.  If  A.  grants  to  B.,  the  estate  of  A* 

merges. 

2.  If  B.  grants  to  A.,  there  is  no  merger. 

3.  If  A.  and  B.  jointly,  and  by  one  instru- 
ment, grant  to  a  third  person,  there  is,  it 
should  seem,  no  merger. 

(e)  Brooke  Surr.  pi.  6.  if)  1  In»t,  299,  b. 
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Of  the  Merger  of  Estates-taiL 

Generally  speaking,  it  is  a  rule  that  an  es- 
tate-tail {g)j  while  in  the  tenancy  of  the  te- 
nant in  tail,  and  descendible  to  the  issue 
inheritable  under  the  intail,  as  the  issue  in 
tail,  will  not  merge. 

Again,  estates-tail  when  changed  into  de- 
terminable fees,  or  into  estates-tail  (A),  after 
possibility  of  issue  extinct,  may  merge.  That 
estates-tail  after  possibility  of  issue  extinct 
may  merge  is  already  proved. 
,  .And  in  Hussey's  case,  cited  1  Rep.  49  b.  (f ), 
the  Duke  of  Suffolk  was  seised  of  the  ad- 
vowson  of  Welbourne  in  the  county  of  Lin- 
coln, in  tail,  with  the  reversion  to  the  king; 
and  the  duke  granted  the  advowson  to  the 
king,  his  heirs  and  successors;  and  after- 
wards the  statute  of  24  Hen.  8,  c.  21,  was 
passed.  By  that  statute  the  estate-tail  was 
barred,  and  the  king  granted  the  advowson 
to  another  in  fee  generally ;  and  it  was  held 
that  the  grant  was  good,. for  the  king  had 
only  one  fee  conjoined  and  consolidated  in 
bim,  and  not  two  distinct  fees ;  and  in  the 
commentary  on  this  case,  which  is  in  Hob. 
p.  323,  it  is  said,  that  two  fee-simples,  that 
may  stand  in  several  persons  distinct,  when 

(g)  Wucot'%  case,  2  Rep.  60.         (h)  See  Plow.  560.  2  Bulstr. 
Vin.  Abr.  Merger.  105.  Sir  W.  Jones,  32. 

(t)  Cro.  Eliz.  119. 
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diey  meet  in  one  person  cannot  do  My  but  the 
greater  and  absolute  fee  doth  swallow  up  the 
base  and  Jimited  fee. 

So  in  the  Queen  y.  Austin  {k)^  the  lands  of 
a  person  attainted  of  treason,  and  seised  of 
an  estate-tail,  with  the  reversion  to  the  Queen, 
were  vested  in  the  Queen  by  Act  of  Parlia- 
ment ;  and  it  was  held  that  the  entail  was 
utterly  extinct  and  determined ;  and  the  Queen 
was  seised  of  her  old  fee-simple  executed,  and 
could  not  be  adjudged  in  of  a  fee-simple  de- 
terminable on  the  tail ;  for  then  there  would 
be  two  fee-simples  in  the  Queen,  which  would 
be  absurd.  On  the  ground  of  extinguish- 
ment of  the  estate-tail,  by  failure  of  issue 
inheritable  to  the  estate-tail,  it  was  ruled  that 
the  Queen  was  seised  by  way  of  reverter ^  a  lease 
derived  out  of  the  estate-tail  was  avoided. 
In  Needham  and  Poole's  case,  Yel.  149-  Dyw, 
note  to  115,  a.  the  lease  continued,  because 
the  crown  claimed  under  a  title  conferred  by 
the  estate-tail,  JValkingham's  case  (/). 

So  in  Symofiis  and  Cucbnore  (m).  A  person 
who  was  tenant  in  tail  with  the  immediate 
reversion  in  fee  to  himself,  levied  a  fine  with 
proclamations,  and  it  was  held  that  the  right 
of  possession  under  the  reversion  was  acce* 
leraled  by  the  merger  of  the  time  of  the 
estate-tail :  and  it  was  observed,  if  it  should 


(it)  Dyer,  11 5, a.    See  Atrlie         (I)  Plowd.  560. 
Peerage  Case,  3  Abstr.  App.  (m)  4  Mod.  1 , 

VOL.    III.  E 
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be  Otherwise,  there  should  be  two  fee-simples 
in  one  and  the  same  person ;  a  qualified  fee, 
determinable  on  the  death  of  tenant  in  tail 
dying  without  issue,  and  an  absolute  fee  but 
of  the  reversioner,  which  could  not  be ;  and 
agreeable  to  Salkeld's  Rep.  the  court  pro- 
ceeded on  the  ground  that  two  fees  imme- 
diately expectant  upon  one  another  could  not 
subsist  in  the  same  person,  and  that  the  Sta« 
tute  of  Westminster,  having  made  estates-tail 
a  kind  of  particular  estate  (m),  they  are  (when 
the  protection  of  the  statute  is  gone  by  a  fine), 
like  all  other  particular  estates,  subject  to  a 
merger  and  extinguishment  when  united  with 
the  absolute  fee. 

So  in  Shelbume  and  Biddulphj  tenant  in 
tail  (n)  with  the  remainder,  in  fee  by  descent, 
(see  also  in  Kinaston  v.  Clerk)  (o),  levied  a 
fine,  and  it  was  held  that  the  time  of  the 
estates-tail  was  merged  in  the  remainder  in 
fee.  The  consequence  was,  that  the  posses- 
sion depending  on  the  title  to  the  remainder 
in  fee  became  chargeable  with  the  leases  and 
covenants  for  renewal  of  the  ancestor  of  ihe 
remainder-man. 

In  all  these  cases,  by  sufiering  a  common 
recovery,  the  tenant  in  tail  might  have  en* 
larged  his  estate-tail  into  a  fee-simple;  the 
recovery  would  have  barred  the  remainder  or 


(in)  See    alBO    Kinaston    v.         (n)  4  Bro.  P.  Case,  504. 
Clerk,  2  Atk.  204.  (o)  2  Atk.  204. 
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reversion  in  fee;  and  the  title  under  the  estate- 
tail  would  have  continued  discharged  from 
the  incumbrances  affecting  the  reversion,  or 
ren&ainder  in  fee.  In  cases  of  this  descrip* 
tion  considerable  caution  is  requisite  in  con- 
sidering whether  a  fine  should  be  levied  or  a 
recovery  suffered. 

•  As  a  general  rule,  it  is  best  to  say  that  in 
all  cases  of  this  sort  a  recovery  is  entitled  to 
a  decided  preference.  As  soon  as  the  fine 
has  been  levied,  the  error,  if  any  can  be  com- 
mitted, seems  to  be  complete.  A  recovery 
afterwards  suffered,  unless  it  be  part  of  the 
same  assurance,  by  reason  of  one  entire  agree- 
ment, ca;nnot  separate  the  ownership  under 
the  estate-tail  from  the  ownership  under  the 
reversion,  or  remainder  in  fee.  At  the  same 
time  it  is  admitted  that  when  the  fine  and  re- 
covery are  parts  of  the  same  assurance,  the 
estate-tail  will  by  means  of  the  recovery  be 
enlarged  into  a  fee-simple. 

When  a  tenant  in  tail,  who  has  also  the  im- 
mediate reversion  or  remainder  in  fee-simple 
by  descent  J  levies  a  fine  and  sells  the  lands,  it 
is  frequently  advised  on  the  part  of  a  pur- 
chaser, to  require  a  recovery  at  the  seller's 
expense. 

One  good  effect  certainly  may  arise  from 
the  recovery.  If  in  truth  there  be  any  inter- 
mediate estate  between  the  estate-tail  and  the 
reversion  or  remainder  in  fee,  the  recovery 
will  operate,  and  will  bar  the  remainder  or 

R  2 
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reversion  in  fee,  and  consequently  all  estates 
and  interests  derived  out  of  the  same.  With 
this  view  the  recovery  is  a  measure  of  precau- 
tion, and  in  all  instances  in  which  there  is 
any  reason  to  expect  a  claim  of  title  under 
the  reversion  or  remainder,  or  any  doubt 
exists  whether  the  remainder  or  reversion 
belonged  to  the  person  who  claimed  it,  or  there 
is  any  difficulty  in  ascertaining  the  construc- 
tion of  any  deed  or  will  on  which  the  titlie  to 
the  reversion  or  remainder  depends;  in  all 
these  and  the  like  instances,  no  doubt  can 
be  entertained  of  the  security  arising  from 
or  as  a  consequence  the  preference  due  to 
a  recovery.  Under  such  circumstances  a  pur- 
chaser should  by  all  means  be  advised  to  take 
a  common  recovery  as  part  of  the  assurance  of 
his  title.  But  he  has  no  right  to  a  recovery 
at  the  expenf$e  of  the  seller,  when  there  is, 

4 

apparently  J  a  good  title  under  the  fine, 

A  mere  suspicion  of  dormant  titles  de- 
pending on,  or  affecting  the  remainder  or  re- 
version in  fee,  will  not  entitle  the  purchaser  to 
compel  the  vendor  to  defray  the  expense  of 
a  common  recovery,  or  to  make  the  want 
of  a  recovery,  unless  it  be  in  the  power  of  the 
vendor  to  procure  or  to  suffer  it,  an  objection 
to  the  completion  of  the  purchase.  The  reco- 
very is  a  measure  of  prudence  and  precaution 
only,  not  of  necessity ;  and  if  a  purchaser 
require  the  recovery  to  increase  his  security,  he 
ought  to  be  at  the  expense  of  the  assurance. 
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Even  although  the  issue  in  tail  are  not 
barred,  the  time  of  the  estate-tail  will  merge, 
or  rather  be  suspended,  subject,  nevertheless, 
to  the  right  of  the  issue.  At  least  this  infer- 
ence may  be  drawn  from  Bacon's  Abr.  Ch. 
Discontinuance.  It  is  there  said,  if  tenant  in 
tail  enfeoff  the  donor,  this  is  not  any  discon- 
tinuance, because  the  donor  hath  the  imme- 
diate  estate,  and  it  operates  as  a  surrender ; 
and  passes  no  more  than  it  naay  lawfully  pass. 
Litt.  %  335,  a.  1  Co.  140,  are  cited ;  and  the 
case  is  elucidated  by  the  distinction^  that  if 
tenant  in  tail,  remainder  in  tail,  and  the  te- 
nant in  tail,  enfeoff  him  in  reversion  in  fee, 
this  is  a  discontinuance.  1  Co.  140.  Co. 
Lilt.  335.  because  there  is  a  mesne  estate. 
Kelw.  42.  And  also,  that  if  the  donee  en- 
feoff the  donor  and  a  stranger^  this  is  a  dis- 
continuance of  the  whole  land.  Co.  Litt. 
335,  a,  that  is  conditionally  if  the  stranger 
survived,  Dy.  12,  pi.  53.  Cro.  Car.  406. 

Besides,  it  seems  perfectly  consistent  with 
the  principles  of  law,  that  an  estate-tail  con- 
verted into  a  base  fee,  as  against  all  persons 
except  the  heirs  in  tail,  should,  as  against  all 
pet-sons  except  these  heirs,  admit  of  merger 
in  the  ultimate  remainder  or  reversion,  and  he 
absolute  as  between  the  parties,  and  be  void- 
able by  the  heirs  in  tail,  when,  and  if  they 
should  establish  their  title  as  such  heirs..  Let 
it  be  remembered,  however,  that  estates-tail 
have  another  peculiarity ;  for  a  tenant  in  tail 
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having  the  immediate  freehold,  as  such,  may 
make  a  discontinuance ;  so  that,  if  he  convey 
by  fine  or  feoffment,  to  the  prejudice  of  per- 
sons in  remainder  or  reversion,  he  conveys  or 
gives  a  fee-simple,  depending  on  a  new  title, 
and  the  former  owner  has  merely  a  right  of 
action :  and  though  he  should  obtain  this 
new  fee-simple,  there  would  not  be  any 
merger,  because  there  are  not  two  estates. 
There  is  one  estate,  and  the  entire  fee-simple; 
and  a  right  to  the  remainder  or  reversion  in 
fee.  Also  the  same  person  may  have  several 
estates-tail  in  the  same  lands  at  the  same 
time ;  for  example,  an  estate  to  him  and  the 
heirs  male  of  his  body,  or  any  other  special 
intail,  with  a  remainder  or  reversion  in  tail, 
and  yet  both  estates  may  remain  separate 
and  distinct. 

Thus  the  larger  estate-tail  will  not  absorb 
or'  merge  the  smaller  estate-tail.  Could 
merger  operate,  the  line  of  succession  undw 
the  estate  in  tail  male  would  be  altered,  and 
this  the  law  will  not  admit. 

A  man  may  also  have  an  estate  in  tail 
general,  and  the  reversion  may  be  granted 
to  him  for  an  estate  in  tail  male,  (which  is 
an  inferior  estate)  (n),  for  the  grant  of  the 
reversion  will  give  him  a  benefit.  It  will  pass 
the  services  during  the  estate  in  tail  male; 
and  thus  there  may  be  two  distinct  estates  in 

(n)  Badger  v.  Lhj/df  1  Lord  Raym.  523. 
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the  same  person,  giving  the  land  in  one  line 
of  succession,  and  the  services  in  a  different 
line  of  succession.  So  that  the  services  will 
be  suspended  when  the  same  person  is  te- 
nant in  tail  under  each  of  the  gifts,  and  be 
revived  when  the  heir  in  general  in  tail,  and 
the  heir  under  the  gifl  in  tail  male,  are  dif- 
ferent persons. 

But  when  one  person  has  an  estate*tail, 
and  another  person  has  the  remainder  in 
fee,  and  the  remainder-man  makes  a  gift 
in  tail  out  of  the  remainder,  and  the  second 
gifl  in  tail  does  not  embrace  a  larger  class 
of  heirs  than  the  original  intail,  the  gift  will 
be  nugatory,  and  for  that  reason  inoperative 
and  void ;  though  the  gifl  would  have  been 
good  if  made  by  a  person  who  had  a  rever- 
sion, as  distinguished  from  a  remainder,  or 
had  been  made  even  by  a  person  who 
had  a  remainder  for  an  estate  in  general 
tail,  or  in  tail  female  or  the  like,  when  the 
former  gifl  was  in  tail  male,  or  in  any  special 
form  which  did  not  embrace  all  the  heirs 
designated  to  take  under  the  second  gift. 
Thus  in  Badger  v.  Lloyd  (a),  "  upon  a 
special  verdict  the  case  was  thus :  John 
Lloydj  senior,  seised  of  the  lands  in  ques- 
•^  tion  in  fee,  conveyed  them  by  lease  and 
"  release  to  the  use  of  himself  for  ninety-nine 
"  years,  if  he  should  so  long  live,  remainder 

(o)  1  Lord  Raym.  52S. 
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"  to  John  his  son  for  ninety-nine  years,  if  he 
^'  should  so  long  live,  remainder  to  Elizabeths 
"  wife  of  John  the  son  for  her  life,  remainder 
to  trustees  and  their  heirs  during  the  lives 
of  the  two  JohnZy  for  preserving  the  contin- 
'^  gent  remainders^  remainder  to  the   first, 
**  &c.  sons  of  John  the  younger  in  tail  male, 
"  remainder  to  John  the  elder  in  tail  male, 
"remainder  to  John  the  elder  in  fee,    John 
"  the  elder  had   issue;  John  the  younger, 
"  Thomas^  Pan/,  and  Peter.    John  the  elder 
^^  made  his  will,  and  reciting  the  settlement 
*^  aforesaid,     devised     the     said    lands    in 
^*  question    after    the    death    of   John    the 
"  younger   without    issue  male    to    Thomas^ 
**  and   after   the   death,  of  Thomas  without 
"  issue  male  to  Paul ;  and  if  Paul  should  die 
*'  without  issue  male,  and  none  of  his  bro- 
"  thers  living,  then  to  Peter  and  his  heirs 
"  for  ever.     And  in  the  will  there  are  these 
words,  viz.  *  Lastly  my  will  and  meaning 
is,  that  all  my  estates  in  lands  whatsoever, 
'^  shall  come  and  descend  unto  my  name  and 
posterity  as  is  before  specified,  and   not 
to  strangers ;  and  whichsoever  of  my  sons 
"  shall  survive  and  live  longer  than  all  the 
"  rest  of  his  brothers,  then  he  to  possess  and 
enjoy  all  my  estates  to  him  and  his  heirs 
for  ever;  yet  if  it  shall  so  happen  (as  I 
**  tiiist  in  God  it  will  not)  that  none  of  my 
sons  shall  have  issue  male,  but  daughters, 
then  I  will  that  their  daughters  shall  inherit 
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my  estate  among  them/  John  the  elder 
died.  John  the  younger  suffered  a  com- 
•*  inon  recovery  to  the  use  of  himself  for  life, 
"  remainder  to  his  wife  for  life,  remainder 
**  to  the  heirs  male  of  their  two  bodies, 
"  remainder  to  the  use  of  the  will  of  Johri 
"  the  elder,  &c/'  The  judgment  applicable 
to  this  point  is  in  these  terms  : 

Objeclion.  That  the  estate-tail  in  John 
the  elder  will  destroy  this  devisie.  As  if  A. 
"  was  tenant  for  life,  remainder  to  B.  his  son 
^'  in  tail  male,  remainder  to  A.  and  the  heirs 
"  male  of  his  body,  remainder  to  A,  in  fee ; 
'^  A.  has  issue  another  son  C,  and  devises  his 
'^  remainder,  after  the  death  of  B.  without 
^^  issue,  to  C,  his  second  son  in  tail  male.  It 
*^  was  objected  that  this  devise  could  never 
**  take  eflfect,  and,  therefore,  that  it  was  ill, 
"  becaiise  the  estate  tail  in  the  father  will 
descend  in  the  same  order,  and  interpose 
between  the  estate  devised  by  the  will,  and 
the  devisees  respectively  will  take  the  old 
entail  by  descent,  which  will  exclude  the 
new  estates  limited  by  the  will;  and  the 

"  devise  of  a  remainder  which  can  never 

• 

^*  take  ^ect  in  possession  is  void.     So  here, 

because  the  tail  devised  by  the  will  cannot 

by  any  possibility  take  effect  in  any  of  the 

sons,  because  they  ought  to  take  by  the  old 

^^  entail  as  heirs  male  to  John  the  father,  and 

**  the  devise  gives  no  more  nor  otherwise  than 

^^  they  take  by  the  entail,  and  therefore  it  is 


cc 


250  OH  MERGER. 

"  void.  The  which  is  apparent  by  the  com- 
^'  parisoD  of  the  descents ;  for  the  estate-tail 
^^  devised  by  the  will  expires  aquis  pasgUms 
^*  with  the  estate-tail  in  John  the  elder,  and 
"  therefore  if  the  fee  in  J(^n  the  elder,  out 
^'  of  which  this  devise  takes  effect,  was  a 
**  remainder,  it  would  be  void.  But  here,  in 
^^  this  case,  it  is  a  reversion ;  and  though 
^^  such  a  bequest  of  a  remainder  would  be 
"  ill,  yet  it  will  be  good  of  a  reversion, 
"  though  it  could  never,  by  any  possibility, 
^^  take  effect  in  possession.  And  this  is  the 
"  express  difference  in  Cholmlejfs  case,  2  Co. 
^'  51,  a.  And  the  reason  is,  because  tenant 
^^  in  tail  holds  of  him  in  the  reversion,  and 
^^  he  of  the  chief  lord.  If  a  man  makes 
**  a  feofiinent  in  fee  to  the  use  of  himself 
."  for  life,  remainder  to  his  first  son,  &c. 
^^  in  tail,  remainder  to  himself  and  the  heirs 
^^  male  of  his  body,  remainder  to  himself 
^'  and  his  heirs,  he  has  but  a  reversion: 
and  though  the  tail  devised  out  of  it  can 
never  take  effect  in  possession,  yet  it  is  a 
good  devise  of  such  estate  in  reversion ;  for 
"  John  the  brother  will  hold  of  Thomas^  and 
*'  Thomas  of  the  chief  lord,  and  the  lord  shall 
**  avow  upon  Thomas  modo  et  forma  pradicta ; 
^^  so  that  it  creates  a  seignory  and  tenancy, 
though  it  can  never  take  effect  in  posses- 
sion, and  this  is  a  sound  diversity.  Bat 
'^  then,  supposing  that  this  fee  in  John  the 
"  father  had  been  a  remainder,  and  so  the 
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^'  devises  in  the  will  void,  yet  the  lessor  of 
**  the  plaintiff  will  have  a  good  title ;  for  the 
*^  words  of  the  will  sufficiently  explain  the 
^^  intent  of  the  testator^  and  the  limitation 
**  will  be  good/' 

Let  it  also  be  called  to  mind,  that  when 
several  estates-tail,  and  the  remainder  or  re* 
version  in  fee  become  united  in  the  same 
person,  and  the  estates-tail  are  converted 
into  base  fees,  or  are  deprived  of  their 
quality  of  descending  to  the  heirs  in  tail,  the 
times  or  ownership  under  the  estates-tail, 
will  (with  the  exceptions  noticed  under  a 
subsequent  division,  when  several  owners  of 
distinct  estates  join  in  one  and  the  same  con- 
veyance) merge  in  the  remainder  or  reversion 
in  fee. 

When  a  person  having  several  estates-tail, 
and  the  remainder  or  reversion  in  fee  by 
descent,  levies  a  fine  instead  of  suffering  a 
recovery,  it  is  expedient  in  most  cases  that 
he  should  in  the  first  place  join  in  a  demise 
creating  a  term  of  one  thousand  years,  or 
some  other  term,  in  trust  for  the  purchaser 
or  mortgagee.  Such  term  would  be  a  pro- 
tection from  a  merger,  if  any,  as  the .  term 
would  be  derived  out  of  the  several  estates, 
and  would  continue  in  right  of  each  estate, 
notwithstanding  its  merger. 

A  question  to  be  examined  is,  whether 
one  of  two  estates-tail  may  merge  in  another 
estate-tail,     when    the    line    of    succession 
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under  each  entail  is  precisely  the  same,  and 
the  reversionary  estate  is  co-extensive  with 
the  preceding  estate.  Unless  these  circum- 
stances concur,  there  is  every  reason  to  con- 
clude thdt  the  estate-tail  would  not  merge. 
It  should  seem  that  it  would  not  merge 
under  any  circumstances,  for  it  may  be  to 
the  prejudice  of  the  issue  in  tail,  especially 
when  the  title  to  one  estate-tail  is  not  as 
good  as  the  title  to  the  other  estate-tail. 
The  case  of  Crocker  v.  Kekey  (a)  in  BridgmaUy 
is  material  only  to  show  that  an  estate-tail 
may  continue,  notwithstanding  it  is  deter- 
mined as  to  the  issue,  so  as  to  lose  those 
qualities  which  confer  a  title  on  the  issue  as 
heir  in  tail. 

Whether  one  estate-tail  may  or  may  not 
merge  in  another,  depends  in  some  degree  on 
the  authority  of  Beaumonifs  case,  otherwise 
Baker  v.  Willis  (b).  In  that  case,  husband 
and  wife  were  tenants  in  special  tail,  by 
entireties,  with  remainder  to  the  husband. 
The  husband  alone  levied  a  fine  with  procla- 
mations, and  conveyed  to  the  Earl  of  Hunt- 
ingdon in  fee.  The  husband  died,  leaving 
issue.  The  wife  entered ;  and  the  Earl  of 
Huntingdon^  reciting  that  the  said  Elizabeth 
held  the  tenements  in  tail^  remainder  ex- 
pectant to  the  right  heirs  of  the  earl,  ratified, 

(a)  Cro.  J.  688.  Bridg.  29.         (A)    9  Rep.  138.   Cro.  Can 
See  also  Sir  G.  Brown^s  case,     476. 
i  Kep.  50y  b. 
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assured  and  confirmed  to  the  said  Elizabeth 
all  her  estate^  right,  title  and  interest  in  the 
said  tenements,  habendum  to  the  said  Eliza-- 
bethy  and  the  heirs  of  the  body  of  her  and  the 
said  J.  Beaumofid  engendered.         * 

It  was  agreed  that  the  fine  of  the  father 
was  a  complete  bar  to  the  right  of  the  issue 
of  the  husband  and  wife  under  the  original 
entail,  and  that  the  wife  still  continued  ab- 
solute and  complete  tenant  in  tail.  Hence 
arose  the  question,  whether  under  the  con- 
firmation she  had  an  estate-tail  descendible  to 
her  issue  in  tail.  And  by  Coke  (c),  **  Judg- 
^*  ment  ought  to  be  given  for  the  plaintiff. 
"  First,  I  agreed  that  the  fine  with  procla- 
^'  mations  was  an  absolute  bar  and  discharge 
'^  of  the  estate-tail  against  John  Beaumond^ 
**  and  the  heirs  of  his  body,  by  the  express 
"  words  of  the  statute  of  32  Hen.  8,  and  it 
'^  is  quasi  extinct  against  him  by  the  fine. 
«  Vid.  Co.  lib.  3,  fol.  51.  Sir  George  Brotm's 
"  case,  and  5  H.  7,  30.  Secondly,  I  agreed 
"  that  when  Elizabeth  entered  within  the  five 
**  years  after  the  death  of  John  Beaumondj 
"  who  levied  the  fine,  she  is  absolute  tenant 
"  in-tail ;  for  the  fine  quoad  the  said  Eliza-^ 
^^  beth  is  absolutely  avoided,  and  she  is  in, 
"  as  in  her  former  estate,  which  is  an  abso- 
^^  lute  estate-tail,  and  no  tail  after  possibility 
•*  of  issue  extinct ;  and  if  she  be  to  sue  any 

(c)  Cro  J.  478. 


954  ON  MERGER. 

'^  real  action,  she  is  to  name  herself  tenant 
in-lail,  vid.  Dy.  331,  and  351.  Thirdly, 
that  notwithstanding  the  estate-tail  is  bar- 
red by  the  fine,  yet  this  confirmation  being 
by  indenture,  hath  revived  the  estate-tail ; 
for  although  he  in  reversion  by  reason  of 
'^  the  fine  may  enter  and  have  the  land,  and 
**  the  issue  after  the  death  of  the  wife  is 
^^  barred,  to  claim  it ;  yet  by  this  confirma*- 
"  tion  he  in  reversion  hath  excluded  himself 
<<  against  his  confirmation,  to  claim  it ;  for 
^^  he  may  exclude  himself  of  his  estate ;  and 
^^  as  he  may  avoid,  so  he  may  confirm,  vid. 
"  Coke,  lib.  1,  Anne  Mayo's  case,  11  H.  7, 28. 
"  N.  B.  98,  a ;  where  tenant  in  ancient  de- 
^'  mesne  levies  a  fine,  &c.  and  although  at  the 
'*  time  of  the  confirmation  he  had  nothing 
"  to  confirm,  and  his  words  of  confirmation 
"  will  not  add  to  the  estate  of  the  wife  who 
"  had  an  estate-tail ;  yet  by  the  words  haben- 
"  dum  the  tenements,  there  is  a  new  estate-tail 
"  extracted  out  of  the  reversion,  and  settled 
^'  in  Elizabeth,  so  as  that  confirmation  is  quad 
*•  perficiens  et  crescens;  and  as  the  case  in 
**  Littletofij  feme  tenant  for  life,  takes  a  hus- 
^^  band,  a  confirmation  to  the  husband  and 
^^  wife,  habendum  the  land  to  them,  increaseth 
^'  the  estate  to  the  husband.  Coke,  lib.  9* 
"  139,  b.  And  whereas  it  was  held  that  she 
^^  had  as  great  an  estate  before  as  she  had 
by  the  confirmation,  and  therefore  the  con- 
firmation was  void ;  I  held  that  although 
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^^  she  had  an  estate-tail,  yet  she  lakes  by 
^  the  confirmation;  for  a  deed  shall  never 
"  be  void  waen  by  any  intendment  it  may 
*^  be  allowed  to  be  good,  and  to  have  any 
^^  operation ;  and  she  takes  it  for  thb  benefit 
^*  of  the  heirs  of  her  and  her  husband^s 
**  body ;  and  although  the  heir  be  barred  by 
**  the  fine,  yet  he  is  restored  to  the  estate- 
^  tail  by  the  confirmation ;  for  as  the  fine 
^  was  an  estoppel  to  the  heir  to  claim  against 
^  the  fine,  so  the  indenture  of  confirmation 
"  is  an  estoppel  to  him  in  reversion,  to  say 
'^  that  he  shall  not  hold  it  in  tail,  and  there 
^^  it  is  an  estoppel  against  an  estoppel,  which 
^'  sets  the  matter  at  large,  as  it  is  Coke  Lit. 
"  352,  b ;  12  H.  7,  4.     And  although  it  was 
"  said   by   my   brother  Berkeley^    that  the 
"  Earl  of  Huntingdon  hath  but  a  possibility 
"  to  have  it  after  the  death  of  Elizabeth^  and 
'*  that  he  hath  it  but  as  an  occupant^  to  have 
*^  and  enjoy  it   during  the  time  that  John 
^^  Beaumond  had  issue  of  the  said  Elizabeth^ 
"  I  utterly  denied  that  he  hath  but  a  pos- 
sibility ;  for  he  hath  it  as  in  right  of  his 
reversion,    if   his   confirmation    had    not 
^^  barred  him,  and  that  appears  by  Austins 
^^  case  in  Plowden's  Commentaries,  and  in 
"  38  and  39  Eliz.,  Husseys  case,  where  an 
"  estate  is  barred,  or  discharged,  or  distinct ^ 
"  as  Sir  George  Brozm's  case.  Coke,  lib.  3, 
fo.  50,  terms  it,  where  he  in  reversion  shall 
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^*  have  it  as  in  point  of  reversion,  and  if  he 
5*  hath  but  a  possibility,  yet  that  may  be 
'^  well  transferred  by  confirmation  or  release 
'*  to  him  who  hath  the  possession  of  the 
**  land,  as  it  is  resolved,  Coke,  lib.  4,  fol.  64, 
f*  Fulwood's  case,  and  lib.  10,  fol.  48,  a, 
^^  Lampefs  case ;  and  as  it  is  holden,  Coke, 
**  lib.  1,  Corbetfs  case,  that  there  is  no  con- 
"  dition,  proviso,  or  any  other  title,  but  may 
^*  by  apt  words  be  determined  the  one.  way 
**  or  the  other  ;  so  here  every  party  agreeing, 
V  the  estate-tail  shall  be  revived,  or  at  least- 
"  wise  newly  created,  and  the  law  shall  ad- 
"  judge  it  according  to  their  interest  {d ) : 
"  and  therefore  I  was  of  opinion  that  judg- 
"  ment  should  be  given  for  the  plaintifi. 
*^  But  Janes  and  Brampton^  Chief  Justice, 
"  deferred  their  arguments  that  day,  hearing 
"  that  the  parties  were  about  agreement: 
and  afterwards,  by  our  means,  they  com- 
pounded, and  Sir  John  Beaumofid  agreed 
^'  to  pay  five  thousand  pounds,  and  the 
"  others  agreed  to  assure  the  estate  by  fine 
**  or  otherwise,  &c.  Et  sic  materia  prtedicta 
"  sopita  fuity  and  no  judgment  given.  But 
**  Jones  told  me  that  he  was  clear  of  opinion 
^t  that  the  plaintiff  had  good  title,  and  that 
**  the  confirmation  was  good,  and  created 
"  a  good  estate  in  Elizabeth  descendible,  to 
**,  her  heirs.'' 

(d )  Read  '*  intent." 
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To  the  point  now  under  consideration  it 
is  difficult  to  draw  any  conclusion.  It  seems^ 
however,  that  the  wife  had  the  same  estate 
and  degree  of  interest  after  as  before  the 
confinnation.  The  only  effect  of  the  con- 
firmation, if  it  had  any  effect,  was,  to  re- 
vive the  descendible  quality  of  the  estate* 
tail  in  favour  of  the  heirs  in  tail.  In  case  the 
confirming  party  had  had  a  reversion,  then 
it  would  be  quite  consistent  that  the  confir- 
mation should,  by  way  of  enlargement,  have 
given  a  new  estate-tail  which  modified  the 
fee  as  derived  from  the  original  entail ;  thus 
leaving  the  title  to  depend  on  the  old  entail 
as  changed  into  a  base  fee,  which  in  its  turn 
became  descendible  to  the  heirs  in  tail. 


On  the  Merger  of  determinable  and  qualified 

Fees. 


Determinable  fees,  qualified  fees,  and  con- 
ditional fees,  will  merge  in  the  fee-simple, 
or  in  any  fee  of  the  same  or  larger,  extent ; 
in  short,   in  any  fee,  not  being  a  fee-tail. 

Whether  it  will  merge  in  a  fee-tail  cannot 
be  collected  from  any  authority;  since  on 
this  point,  unless  the  case  of  Beaumond^  or 
Baker  and  Willis^  cited  in  the  last  division,  bo 
an  authority,  the  books  are  silent. 

VOL.  III.  s 
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At  first  view,  it  may  appear  that  there 
cannot  be  any  fee  after  a  fee.  Certainly  it 
is  an  axiom  of  law,  that  one  fee  cannot 
depend  on  anodier  fee  by  the  grant  of  the 
party.  But  it  must  be  remembered  that 
on  the  construction  of  the  statute  de  doni$ 
there  may  at  the  same  time  be  several 
estates*tail^  and  a  remainder  or  reversion 
in  fee  by  the  grant  of  the  party ;  and  that 
a  fine  with  proclamations  will  dock  the 
entail,  and  take  away  the  privilege  of  the 
issue  under  this  statute  ;  and  when  the  issue 
are  barred,  the  estate  which  originally  was  an 
entail  will  become  a  base  or  determinable 
fee.  So  also  a  grant  by  a  tenant  in  tail  of 
all  his  estate  passes  a  determinable  fee  sub^ 
ject  to  be  avoided  by  his  issue.  By  diese 
means  there  may  be  a  base  or  determinable 
fee  (a)»  and  also  an  estate-tail,  or  several  de- 
terminable fees,  in  the  same  land  at  the 
same  time. 

These  observations  show  that  the  ques- 
tion may  arise ;  and  when  it  arises,  there 
are  strong  grounds  to  contend  that  the  bajse 
or  determinable  fee,  which  is  the  first  in  order 
of  time,  will  merge  in  die  immediate  rever* 
sion  or  remainder,  when  the  same  is  held 
for  an  estate  either  in  fee  or  in  fee-tail. 
To  raise  the  question,  it  must  of  necessity 
be  admitted  that  the  base  or  determinable 

(a)  Mackel  v.  Clarktt  2  Lord  Raym.  77S. 
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fee  depends^  in  point  of  title^  on  an  estate- 
tail,  and  also,  that  there  is  a  remainder  or! 
reversion  in  fee  or  in  tail,  as  large  as  that 
base  or  determinable  fee  to  which  the  ques-- 
don  of  merger  is  to  be  applied ;  and  under 
these  circumstances  the  argument  is  in  favour 
of  a  merger. 

And  in  Goodtitle  on  the  demise  of  Far-* 
mer  v.  Searle  et  Ux.  {b)  the  fee  was  devised 
to  the  heir  at  law,  subject  to  an  executory 
devise,  and  the  interest  under  that  execu* 
tory  devise  descended  to  the  heir  of  the  tes- 
tator before  his  own  estate  determined  ;  and 
in  that  case,  as  more  fully  stated  in  a  ma^ 
nuscript  report,  Mr.  J.  Bathurst  said  it 
was  certain  that  where  two  fees  met,  the 
one  swallowed  up  the  other.  But  Justice 
Clive  had  expressed  himself  in  terms  which 
show  that  he  was  of  a  different  opinion :  he 
said  he  thought  there  was  no  merger;  that 
the  qualified  fee  and  absolute  fee  were  dis- 
tinct. And  C.  J.  WiUes^  in  delivering  his 
opinion  on  that  case,  declared  he  could  not 
see  there  was  any  merger  at  all;  but  he 
added,  if  there  was  a  merger,  that  would 
not  help  the  plaintiff,  because  the  lesser 
estate  must  merge  in  the  greater,  one  fee 
in  another;  and  in  that  case  George^  the 
devisee,  had  nothing  but  what  came  from 
and  must  descend  on  the  part  of  the  grand- 

(6)  2  Wils.  29. 
S    2 
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mother.    On  this  case  it  is  observable  that. 
the  heir  had  not  two  estates ;  he  had  one  es- 
tate ;  and  beyond  that,  at  the  utmost,  only  a 
possibility  by  descent.     It  seems  clear  thajt 
by  the  devise  he  took  an  estate  in  fee.    It  is 
therefore  impossible  he  could   take  the  fee 
as  a  vested  estate  by   descent.     Even  in  a 
will,  two  subsisting  estates  in  fee,   neither 
being  an  estate-tail,  cannot  be  created  by 
express  limitation;   one  must  be  an  alter- 
native or  substitute  for  the  other.     Of  course 
one  must   be    an    executory  interest;    and 
when  the  fee  which  is  devised  gives  a  vested 
interest,  though  it  be  subject  to  be  defeated, 
no  fee  can  descend ;  at  the  utmost  nothing 
more  than  the  right  to  the  fee  on  a  parti- 
cular event  can  descend.     However  the  pos- 
sibility did  descend   from  the  grandmother 
to  the  heir,  and  the  heirs  of  the  grandmother 
were  held  entitled  by  descent  in  the  events 
which  had  happened  (c).   It  has  been  doubted 
whether  the  heir  takes  by  purchase  or  de- 
scent when  the  fee  is  devised  to  him  subject 
to  an  executory  devise.     As  the  quality  of 
his  estate  is  altered ;  as  he  takes  a  fee  with 
a  qualification,  instead  of  a  fee  absolutely^ 
the  prevailing  opinion  has  been  that  he  takes 
under   the  will,  so  that  his  estate  will   be 
descendible  from  him  as  the  first  purchaser. 
Scott  V.  Scott (d)  is  an  authority  for  this 

(0  See  ako  Vincent  v.  inUe,  {d)  Amb.  383. 

inira. 
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conclusion.  ITiat  case  is  overruled  by  Doe 
V.  Teminsj  1  Barn,  and  Aid.  535,  and  the 
lalter  case  will  in  all  probability  lead  to  a 
further  investigation  of  the  point.  On  this 
point  a  more  copious  discussion  will  be  found 
in  considering  to  what  extent  a  descent  may 
be  affected  by  merger  (c). 

And  it  may  be  assumed  as  a  general  rule^ 
that  as  often  as  an  estate  of  inferior  degree 
will  merge  in  the  estate  next  in  order  of 
precedence,  it  will  merge  in  any  other  estate, 
which  would  cause  the  merger  of  that  estate 
itself;  and  so  on  progressively.     Thus,  an 
estate  for  years,  or  any  other  estate  not  pri- 
vileged from  merger,  will  merge  in  an  estate 
of  fee-simple;   because  an  estate  for  years 
will  merge  in  an  estate  for  life,  and  an  estate 
for  life  will  merge  in  an  estate  in  fee.     Hence 
the  conclusion  drawn  by  Viner  from  Wiscott's 
case,  that  where  the  inheritance  comes  to  the 
particular  estate,  whether  it  is  by  the  act  of 
God,  the  law,  or  the  party,  the  particular 
estate  is  drowned.     In  its  general  tendency, 
and  with  a  view  to  several  estates  held  in  the 
same  right,  this  is  true  of  the  doctrine  of 
merger ;  but  it  must  be  understood  with  the 
qualifications  stated  in  subsequent  parts  of 
this  essay  (/). 

The  effect  of  merger  is  to  annihilate  the 
preceding  particular  estate  in  the  reversion 

(e)  Infra,  543.  (/)  Vin.  Merg.  J.  (f.) 
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or  remainder,  and  as  far  as  relates  to  the 
right  of  possession,  to  bring  the  more  remote 
estate  into  the  place  of  the  preceding  estate. 
This  rule  it  is  apprehended  called  forth 
Mr.  Justice  Ba^&t/r^^'s  observation  in  Goodright 
V.  Searle  ( g),  that  there  could  be  no  merger 
of  the  grandmother's  estate,  which  was  the 
largest 

For  the  same  reason  an  estate  for  life  can* 
not  merge  in  an  estate  for  years,  or  an  estate 
for  the  Ufe  of  a  person  himself  merge  in 
a  more  remote  estate  (A),  which  he  has  for 
the  life  of  another  person,  or  even  for  the 
lives  of  several  persons ;  and  an  estate  in  fee 
or  in  tail  cannot  merge  in  an  estate  for  life ; 
or  an  estate  in  fee-simple  merge  in  any  estate 
whatever ;  with  the  exception  that  the  trust  of 
an  estate  in  fee-simple  may  merge,  or  rather 
be  extinguished  in  the  legal  ownership  of 
that  estate,  as  will  be  shown  in  a  subsequent 
page.  Now,  by  a  fee-simple  must  be  under- 
stood an  interest,  which  will  contikiue  for 
ever ;  an  interest  not  restrained  to  any  heirs 
in  particular,  or  subject  to  any  condition 
or  collateral  determination  by  which  it  may 
be  qualified,  abridged,  or  defeated  (i).  The 
difference  between  a  f6e-simple  and  all  other 
fees  is,  that  the  former  will  continue  for 
ever ;  while  the  latter  may  or  may  not  con- 


(g)  2  WUs.  29.  (t)  See    Ess.   on   Estates   io 

(h)  }OCo.  fee. 
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tinue  for  ever,  so  that  that,  which  as  to  fee- 
simple  18  certain,  is,  as  to  every  other  fee, 
only  probable  and  contingent.  In  short, 
a  fee-simple  is  the  most  ample  of  all  estates. 
All  interests  in  real  property  are  derived  out 
of  this  estate,  and  ultimately  by  merger,  sur*- 
render,  or  efiBuxion  of  time,  resolve  themselves 
into  it. 

The  consequence  is,  that  any  estate,  unless 
privileged  as  an  estate-tail,  and  even  that 
estate,  when  the  right  of  the  issue  under  the 
entail  ceases,  or  is  defeated  or  suspended, 
may  merge  in  the  fee-simple  (k). 

That  a  fee  cannot  be  mounted  on  a  fee  by 
way  of  remainder  gave  origin  to  the  learning 
of  executory  devises  and  shifting  uses,  and,  as 
flowing  from  this  learning,  to  the  rule  against 
perpetuities. 

Though  a  fee  after  a  fee  by  way  of  re- 
mainder is  void,  yet  one  fee  may  be  sub- 
stituted in  the  place  of  another  fee,  in  case 
such  first  fee  should  fail  of  effect,  and  never 
vest. 

So  under  the  learning  of  executory  devises 
and  springing  uses,  one  fee  may  be  defeated, 
avoided,  and  determined  by  another  gift 
limited  to  take  effect  within  a  reasonable 
time  prescribed  by  the  rule  against  perpe* 
tuities. 

ik)  Co.  UXL  ld«  a. 

s  4 


264,  ON  MERGER* 

'  That  rule  has,  as  to  the  limited  period, 
experienced  several  changes. 

At  last  the  period  is  fixed  to  a  life  or  lives 
in  being,  twenty-one  years  and  the  time 
of  gestation,  either  at  the  commencement 
or  the  determination ;  or  at  the  commence- 
ment and  also  at  the  determination  of  the 
period. 

With  respect,  however,  to  limitations  which 
are  to  abridge  or  defeat  an  estate-tail,  the 
limitation  over  by  way  of  shifting  use  or 
executory  devise  cannot,  as  to  the  estate-tail, 
be  too  remote ;  for  the  limitation  by  shifting 
use  or  executory  devise  is  collateral  to  the 
estate-tail,  and  may  be  barred  by  the  tenant 
in  tail  when  he  obtains  the  immediate  free- 
hold, or  the  concurrence  of  the  owner  of  the 
immediate  freehold ;  and  therefore  a  case  so 
circumstanced,  as  it  is  not  within  the  danger, 
so  it  is  not  within  the  influence,  of  the  rule 
against  perpetui  ties  (/  )• 


Of  Fozver  and  the  Fee  in  the  same  Person. 

At  the  common  law,  no  powers  except 
authorities  given  by  wills  of  lands,  which 
were  devisable  by  custom,  could  be  created. 

(/)  NichoSs  T.  Shield,  2  Bro.  Ch.  Cas,  215. 
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These  authorities  were  father  in  the  nature  of 
powers^  than  powers.  It  is  sometimes  said 
that  the  same  person  cannot  have  a  power 
and  also  an  estate,  but  the  power  will  merge 
in  the  estate.  This  proposition  is  too  gene- 
ral, and  it  is  of  importance  that  this  subject, 
though  not  strictly  belonging  to  the  law  of 
merger,  should  be  examined. 

The  case  of  Gdodill  v.  Brigham  (m)  is  sup- 
posed to  have  been  decided  on  this  ground. 
In  that  case  a  gift  to  a  wife  in  fee  by  a  will, 
with  a  power  to  dispose  of  the  estate  without 
the  control  of  her  husband,  was  void  as  to 
the  power,  as  being  inconsistent  with  the  fee 
given  to  her  in  the  first  instance  ;  and  it  was 
observed  by  Chief  Justice  JByre, 

1st,  ^^  That  it  was  admitted  in  argument  that 
**  this  was  a  devise  in  fee-simple,  with  a  power 
superadded.     I  did  not  comprehend  how 
that  could  be.     My  brother  Le  Blanc  has 
argued  the  case  very  luminously  and  sa- 
tisfactorily, and  so  as  to  convince  me  that 
a  power  is  incanmtent  mth  such  an  estate. 
**  If  we  trace  back  the  nature  of  uses,  it  will 
^^  be  clear  that  this  cannot  be  considered  as 
**  a  power.    Powers  are  the  modifications  of 
^^  the  uses  of  that  estate  which  a  man  has  to 
dispose  of;  and  great  latitude  is  allowed 
in  making  those  modifications.    If  a  man 
employ  the  proper  means,  he  may  create 

(m)  1  Bos.  and  Puller,  192. 
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*<  all  kinds  of  powers  that  are 
^^  and  within  the  extent  of, his  fee-simple;  and 
^^  until  his  fee-simple  is  exhausted  I  know 
^^  of  no  power,  no  distribution,  provided  it 
^  do  not  violate  the  rules  of  law,  which  could 
^^  not  be  supported :  as  far  as  that  goes  the 
"  doctrine  of  powers  is  very  intelligible.  The 
^'  power  which  any  one  creates  must  be  ex«- 
^^  ercised  over  his  own  estate ;  but  when  it 
'^  has  been  exercised  over  that  estate  to  the 
^^  extent  of  that  estate,  that  is,  when  he  has 
^  given  away  the  whole  fee-simple,  and  the 
^^  whole  use  of  the  fee-simple  too,  it  seems  to 
^^  me  that  he  isjunctus  officio.    What  remains 
^<  for  him  to  do  ?  All  which  he  does  beyond 
^^  that  goes  to  say  in  what  manner  the  fee* 
^  simple  shall  be  enjoyed  by  the  donee,  and 
^^  is   matter   of  direction  intended   by  the 
^^  donor   to   control   all  the  rules  of  law« 
^^  When  a  devisor  gives  an  estate  to  a  feme 
^*  covert,  and  attempts  to  relieve  her  from 
^  the  disability  arising  from  her  coverture, 
^.^  his  estate  being  exhausted,  llie  law  must 
"  control  her  enjoyment  of  it.      It  is  trae 
*^  that  he  may  modify  her  enjoyment  of  the 
^  ^tate  as  far  as  it  is  within  the  use  of  the 
^'  estate,  as,  if  he  make  a  conveyance  in  fee  to 
^  trustees,  and  direct  that  the  wife  shall  have 
^^  the  estate,  to  her  sole  and  separate  use, 
^^  and  make  a  subsequent    declaration  to 
^^  such  uses  as  she  shall  appoint,  the  uses 
will  wait  upon   that  declaration,   and  as 
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^^  soon  as  any  step  has  been  taken  td  exe- 
"  cute  the  power,  the  uses  will  receive  that 
^^  direction  from  the  appointment  which  he 
^^  intended  that  they  should  receive.  In  that 
^^  case  the  appointment  under  the  power  wUl 
^^  enure  z&  a  limitation  of  those  uses  whidi 
^*  he  had  a  right  to  limit.  But  the  present 
f<  case  seems  quite  beyond  the  scope  of  a 
"  power,  and  of  all  the  rules  of  law  which 
"  have  prevailed  with  respect  to  the  execu- 
**  tion  of  powers.  The  devisor  has  given 
^'  a  fee-simple  to  the  wife  to  be  enjoyed  by 
^^  her  to  her  sole  and  separate  use:  what 
^^  does  the  law  say  ?  The  law  says  that  a  fane 
^*  covert  cannot  take  an  estate  to  her  sole 
*^  and  separate  use*  The  devisor  should  have 
^'  taken  the  necessary  steps  to  carry  his  in* 
^^  tent  into  effect:  he  should  either  have 
^^  devised  the  estate  to  trustees,  with  uses 
<^  waiting  on  what  he  might  authorize  her  to 
^^  do,  or  he  should  not  have  given  her  the 
^^  whole  fee ;  in  either  of  which  cases  thig 
*^  power  might  have  been  well  executed. 
^<  This  appears  to  be  the  state  of  the  case  on 
^^  principle;  and,  on  authority, there  is  nothing 
^^  which  goes  to  estabHsh,  that  where  there  is 
^^  a  direct  conveyance  of  an  estate  in  fee- 
«  simple,  any  use  can  be  grafted  upon  it  ; 
^^  much  less  a  use  of  this  nature,  the  object 
^^  of  which  is  to  enable  a  feme  covert  to  do' 

what  by  law  she  is  disabled  from  doing. 

All  powers  which  can  be  given  must  be 
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^^  part  of  the  use  of  the  fee^imple;  and 
^^  the  moment  that  use  is  exhausted  there 
can  be  no  such  thing  as  annexing  some 
new  use  beyond  all  which  the  party  him- 
self had  to  give.  And  Mr.  Justice  BuUer 
^^  observed,  this  devise  is  as  explicit  as  pos- 
^^  sible,  and  creates  in  her  a  complete  fee- 
"  simple.  Then  the  power  given  is  incon- 
^  sistent  with  the  estate,  and  we  cannot 
^^  reduce  the  latter  to  an  estate  for  life ;  for  we 
*^  cannot  vary  the  interest  which  the  devisor 
^^  has  given.  Suppose  by  transposing  thd 
^^  clauses  we  could  construe  this  to  be  a  devise 
^^  to  such  persons  and  uses  as  £.  Rogeri 
^^  should  a[^int;  and  for  want  of  such 
^^  appointment  to  her  and  her  heirs.  If  the 
^^  devise  had  stood  thus,  she  could  have 
**  taken  nothing  till  her  death,  or  till  her 
**  appointment  (w).  Now  the  devisor  clearly 
^^  intended  that  she  should  take  immediately : 
*^  we  cannot  therefore  make  this  construe- 
^^  tion  without  doing  actual  violence  to  the 
^^  will.  The  devisor  seems  to  have  had  two 
^^  intentions  which  are  inconsistent :  one  was 
*'  to  give  an  estate  in  fee  to  E.  Rogers ;  the 
^^  other,  to  qualify  it  in  such  a  manner  as 
^^  that  her  husband  should  have  no  power 
**  over  it,  which  last  is  contrary  to  the  rules 
"  of  law  :  the  court  will  therefore  carry  into 
^'  effect  the  first  intention,   and   reject  the 

(it)  This  doctrine  is  not  quite  accurate.     10  Ves.  j.  255. 
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^^  Other.  How  does  this  case  differ  from  an* 
*'  attempt  to  create  a  power  of  disposing  by 
"  will,  attested  by  one  witness,  or  to  devise 
^^  an  estate-tail  with  a  restriction  on  the  de~ 
"  visee  from  suffering  a  recovery  ?  In  this, 
as  well  as  in  the  cases  I  have  put,  we  can 
only  say  the  law  will  not  allow  of  such 
a  disposition/'  And  Mr.  Justice  IlooA:e 
added,  ^'  when  a  man  gives  a  fee-simple  he 
^*  shall  not  be  allowed  to  say  that  such 
*^  fee-simple  shall  not  be  subject  to  all  the 
^*  restraints  which  the  law  imposes  upon 
"  it.  The  devisor  having  given  a  fee-: 
^  simple,  he  could  add  nothing  to  it,  and 
^'  consequently  the  subsequent  power  is 
«  void.'' 

The  points  really  decided  in  this  case,  when 
well  understood,  are,  1st,  That  a  person  can- 
not be  seised  to  his  own  use  when  there  is 
not  any  other  purpose  to  be  answered ;  and 
2dly,  A  man  cannot  have  a.  power  and  a 
fee  in  the  same  lands  when  he  is  seised  of 
that  fee  under  a  gift  or  conveyance  to  him 
by  the  rules  of  the  common  law.  It  is 
necessary  to  introduce  these  qualifications, 
because  it  is  clearly  settled  by  Sir  Edzmrd 
Clere'%  case  (o),  followed  as  that  case  has 
been  by  various  other  determinations,  and 
particularly  by  Mavndrell  v.  Maundrell  (/>), 
that  under  the  limitation  of  uses,  nay  under 
a  gift  by  will,  as  in  the  instance  of  an  estate- 
Co)  6  Ref.  17.  (p)  10  Ves.  j.  244. 
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tail  with  a  power  of  sale,  the  same  person  may' 
have  a  power  of  appointment,  and  also  a  fee. 

The  case  of  JR^  v.  Pung^  lately  before 
the  Vice-chancellor,  and  now  before  the 
King's  Bench  on  a  case  from  the  Court  of 
Chancery,  will  decide  the  point  whether 
dower  attaching  on  the  fee  will  be  defeated 
by  the  exercise  of  the  power. 

To  guard  against  mistakes  it  may  be  added 
that  when  a  conreyance  is  from  A.  to  B.  in 
fee,  to  such  uses  as  A.  shall  appoint,  and  in 
default  of  appointment  to  the  use  of  A.  in  fee, 
A.  is  seised  by  means  of  the  statute  of  uses, 
and  the  power  and  the  fee  are  consistent.  It 
is  sometimes  said  that  A.  will  be  seised  of  his 
old  estate,  yet  this  is  only  a  figurative  ex- 
pression ;  he  has  a  new  seisin  or  estate  with 
the  descendible  qualities  of  his  former  seisin 
or  estate. 

Observe,  that  in  this  instance  the  fee  is 
limited  to  B.,  and  the  power  given  to  A.,  and 
the  use  and  the  power  require  the  application 
of  the  statute  to  render  these  uses  effectual, 
as  part  of  the  legal  ownership. 

So  if  the  conveyance  be  to  A.  in  fee,  to 
such  uses  as  he  shall  appoint,  and  in  default 
of  appointment  to  the  use  of  B.  in  fee,  the 
power  when  exercised  will  operate  through 
the  medium  of  the  statute. 

Some  other  person  besides  A.,  namely  B., 
is  interested  under  the  uses.  For  that  reason 
the  statute  is  applicable,   since  without  the 
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aid  of  the  statute  A.  would  not  have  any 
power  to  defeat  the  estate  of  B. 

So  if  A.  convey  to  B.  in  fee,  to  such  uses 
as  A*  shall  appoint,  and  in  default  of  appoint- 
ment to  the  use  of  A.  for  life,  remainder  to 
B*  in  fee.  The  power  will  be  good  in  this 
instance,  and  yet  B.  is  seised  by  the  rules  of 
the  common  law,  under  the  grant  to  him,  and 
not  by  force  or  means  of  the  use  declared  in 
his  favour.  The  use  declared  in  his  favour 
excludes  a  resulting  use.  The  conveyance 
operates  as  to  the  estate  for  life  under  the 
statute  of  uses.  And  therefore  as  the  power 
is  in  a  conveyance  to  uses,  it  is  efficient  and 
well  created. 

The  power  arises  within  the  statute,  because 
there  is  a  particular  estate  to  call  the  statute 
into  operation. 

But  a  form  of  conveyance  which  frequently 
occurs  in  practice,  and  which  originated  in 
a  work  of  great  utility  (g),  has  involved 
many  titles  in  error  and  difficulty.  For 
that  reason  it  deserves  a  few  observations. 
The  form  now  contemplated  is  that  of  a 
conveyance  to  A.  in  fee,  to  such  uses  as 
A.  shall  appoint,  and  in  default  of  appoint- 
ment to  the  use  of  A.  in  fee.  In  this  form  it 
will  be  observed  A.  is  the  grantee,  and  the 
only  cestui  que  use.  These  uses  are  void  in 
their  inception. 

(q)  Shep.  Pretid.  of  Trend. 
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Before  the  statute  for  transferring  uses 
into  possession,  A.  could  not  have  called  for 
a  conveyance  to  himself.  He  could*  not  be 
considered  as  his  own  trustee.  No  use  or 
trust  divided  from  the  seisin  or  estate 
existed.  He  was  the  sole  and  absolute 
owner,  and  his  beneficial  interest  resulted 
from,  and  was  a  consequence  of,  his  legal 
estate.  The  statute  of  uses  is  applicable 
only  when  there  is  an  use  divided  from  the 
legal  ownership;  and  therefore  the  statute 
does  not  execute  uses  of  this  description 
when  the  use  or  beneficial  ownership  is  in 
effect  embraced  in  and  conferred  by  the 
legal  estate.  The  statute  does  not  even  ope- 
rate on  the  ultimate  fee  (r),  limited  to  the 
grantee  after  particular  estates  arising  from 
uses  within  the  scope  of  the  statute,  until 
this  fee  be  limited,  subject  to  a  shifting  use, 
&c.  For  when  the  fee  is  limited,  at  least 
limited  absolutely  to  the  person  who  is  the 
grantee  of  the  legal  estate,  it  leaves  to  him, 
under  the  rules  of  the  common  law,  that  por- 
tion of  the  ultimate  fee  which  is  not  disposed 
of  by  means  of  the  uses. 

In  Cross  v.  Hudson  (s)  a  charge  by  virtue  of 
an  equitable  power  remained  in  force  not- 
withstanding the  power  became  extinct  in  the 
fee  by  a  subsequent  acquisition  of  the  fee. 
The  principle  of  the  decision  is  questionable. 

(r)  Bacon  on  Uses.   Essay  on         {s)  3  Bro.  C.  C.  36. 
Estates.  I  ntro.  Chap.  2  Vol.  48  i . 
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J%at  the  several  Estates  must  be  held  m  the 
same  legal  Right ;  or  when  the  Elates  are 
held  in  d^erent  legal  Bights^  one  of  them 
must  not  be  an  Accession  to  the  other  merely 
by  the  Act  of  Law^ 

The  rule  on  merger  is,  generally,  that  when 
two  estates,  one  immediately  expectant  on 
the  other,  meet  in  the  same  person,  in  the 
same  right,  the  former  of  these  estates  shall 
merge  in  the  latter.  There  are  several  qua- 
lifications fo  the  general  terms  of  this  rule. 
There  are  also  some  exceptions  applicable 
to  cases  falling  under  the  strict  letter  of  the 
rule.  Of  the  two  estates  it  has  been  said, 
first,  that  they  must  come  to  one  and  the 
same  person  in  one  and  the  same  right ;  se- 
condly, that  a  man  cannot  have  a  term  for 
years  in  his  own  right  and  a  freehold  in  atUre 
droit  to  consist  together ;  thirdly,  that  a  man 

VOL,  III.  T 
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may  have  a  freehold  in  his  own  right,  and  a 
term  in  autre  droit. 

These  three  positions  are  found  in  books 
of  the  highest  authority.  They  are  treated 
as  polar  stars;  as  positions  which  afford  a 
guide  to  the  distinctions  existing  between 
those  cases  which  are,  and  those  which  are 
not,  within  the  exception  of  the  law  on  the 
merger  of  estates.  The  first  position  is  ad- 
vanced by  Mr.  Justice  Blackst(me{a).  The 
terms  of  that  position  are  not  warranted  by 
either  of  the  examples  he  has  giveu,  or  either 
of  the  cases  to  which  he  refers.  After  laying 
down  the  qualification  to  the  rule  broadly  to 
be,  that  the  two  estates  must  oome  to  one 
and  the  same  person  in  one  and  the  same 
right,  he  draws  this  conclusion,  ^^  else  if  the 
^^  freehold  be  in  his  own  right,  and  the  term 
in  right  of  another  (en  autre  droit ),  there  is 
no  merger/^  Though  the  rule  of  qualification 
is  in  general  terms,,  the  conclusion  from  it 
is  to  those  cases  only  in  which  the  party 
has  the  freehold  in  bis  own  rigj^t,  and  th^e 
term  in  right  of  another ;  and  the  cases 
stated  in  suf^rt  of  the  conclusion  axe  as 
confined  as  the  conclusion  itself.  For  the 
words  of  the  learned  commentator  are, 
"  therefore  if  tenant  for  years  dies,  and 
^^  makes  him  who  hath  the  reversion  in  fee 
"  his  ex^ecutor,  whereby  the  term  for  y«an 

(tf)  I  Vol.  177. 
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*^  rests  also  in  him,  the  term  shall  not 
merge,  for  he  hath  the  fee  in  his  own 
right,  and  the  term  of  years  in  right  of  the 
^^  testator,  and  subject  to  his  debts  and  le- 
^  gacies.  So  also  if  he  who  hath  the  rever- 
sion in  fee  marries  the  tenant  for  years 
there  is  no  merger,  for  he  hath  the  inhe- 
^  ritance  in  his  own  right,  the  lease  in  right 
«  of  his  wife/' 

The  second  and  third  positions  are  the 
language  of  Lord  Coke.  They  were  proposed 
by  way  of  distinction,  evidently  to  show 
that,  in  his  opinion,  the  term  will  always 
merge  when  the  freehold  is  held  in  atUre 
droits  and  the  term  is  held  by  the  party  in 
his  own  right ;  and  that  the  term  will  never 
merge  when  it  is  held  in  autre  droit j  and  the 
freehold  is  held  by  the  party  in  his  own 
right;  and  though  Mr.  Justice  Blackstone 
has,  in  the  most  general  terms,  advanced  the 
opinion  that  the  two  estates  must  come  to 
one  and  the  same  person  in  one  and  the 
same  right,  yet  from  his  conclusion,  and 
from  his  examples  in  support  of  the  conclu- 
sion, he  seems  to  have  agreed  to  the  distinc- 
tion taken  by  Lord  Coke.  The  passage  in 
question  is  in  Lord  Coke'^  commentary  on 
Littleton ;  and  it  is  in  these  words  {h) : 

A  master  of  an  hospital  being  a  sole 

(n)  )  Inst.  SSS. 
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corporation,  by^  the  consent  of  his  bre-> 
thren  makes  a  lease  for  years  of  part  of 
the  possessions  of  the  hospital ;  afterwards 
the  lessee  for  years  is  made  master,  the 
term  is  drowned,  for  a  man  cannot  have 
a  term  for  years  in  his  own  right,  and  a 
freehold  en  autre  droits  to  consist  toge- 
ther, as  if  a  man  lessee  for  years  takes  a 
feme  lessor  to  wife.  But  a  man  may  have 
a  freehold  in  his  own  right,  and  a  term 
in  autre  droit ;  and  therefore  if  a  man  les- 
i  sor  takes  the  feme  lessee  to  wife,  the  term 
^  is  not  drowned,  but  he  is  possessed  of  the 

*  term  in  her  right  during  the  coverture. 
^  So  if  the  lessee  makes  the  lessor  executor* 

*  the  term  is  not  drowned." 

The  exemption  from  merger  has  also 
been  considered  in  this  latitude,  though  not 
with  the  same  distinctions,  by  other  lawyers 
of  distinguished  eminence.  In  a  case  in 
Salkeld  (c),  Lord  Chief  Justice  HoU  said,  if  a 
man  hath  a  term  in  right  of  his  wife,  and 
purchases  the  reversion,  this  is  no  extin- 
guishment, because  he  hath  the  term  in  one 
right,  and  the  reversion  in  another.  This 
opinion,  as  far  as  it  gives  any  conclusion, 
affords  ground  for  the  terms  in  which  the 
exemption  is  expressed  by  the  learned 
Blackitone;  and  in  3  Term  Reports  {d)j  Lord 


(c)  1  Salk.  326. 


(d)  p.  461. 
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Kenyon  said  generally,  without  any  distinc- 
tion, nothing  is  clearer  than  that  a  term 
taken  alienojure  is  not  merged  in  a  reversion 
acquired  suojure. 

But  presumptuous  as  it  may  appear  to 
question  positions  sanctioned  by  the  authority 
of  these  great  names,  the  opinion  must  be 
hazarded  that  the  law  is  not  fully  and  clearly 
expressed  by  either  of  these  general  con- 
clusions. 

That  the  two  estates  must  be  held  by  one 
and  the  same  person,  in  one  and  the  same 
right,  in  order  that  the  doctrine  of  merger 
may  be  applicable,  is,  as  a  general  propo* 
sition,  contrary  to  several  ancient  and  to 
some  modem  cases.  Thus,  according  to 
Brooke  (e\  Surrender,  if  an  executor  who  has 
a  lease  for  years  from  his  testator  purchases 
the  freehold,  the  lease  is  clearly  extinct;  and 
Dyer^f)  also  ^  expressly  declared  that  if  an 
executor  hath  a  term,  and  purchaseth  the  fee- 
simple,  the  term  is  determined.  In  another 
case,  a  man  had  a  lease  for  years  as  executor, 
and  afterwards  purchased  the  land  in/ee,  and 
Brooke  ig)  says  the  lease  was  extinct.  In 
another  case,  a  married  woman  became  en^ 
titled  to  a  term  as  executrix,  and  the  husband 
held  the  term  in  her  right,  and  in  right  of 
her  character  of  executrix  he  purchased  the 

(c)  pL  52.  {g)  p.  854-.  Extinguishment. 

(/)  4  Leon.  37. 
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inheritance  (A) ;  and  it  was  held  that  the  term 
WHS  merged  so  as  to  be  extinct  as  to  the 
wife  if  she  survived,  though  in  respect  of  all 
strangers  it  should  be  accounted  assets  in  his 
hands  (t ).  And  in  4  Leon.  37)  Matwaod  de- 
clared the  law  to  be  that  if  a  woman,  termor 
for  years,  takes  husband  who  purchases  the 
fee,  the  term  is  extinct,  for  the  husband  halh 
done  an  ad  which  destroys  the  term,  namely, 
the  purchase.  Now  in  all  these  cases,  the 
husband  was  possessed  of  the  term  in  one 
right,  and  became  seised  of  the  reversion  in 
fee  in  another  right,  and  yet  the  doctrine  of 
merger  prevailed.  These  cases  then  show 
that  the  position  thus  gena:ally  advanced  by 
Mr.  Justice  Blackstone  cannot  be  supported 
by  authority. 

The  position  of  Lord  Coke^  that  a  man 
cannot  have  a  term  for  years  in  his  own 
right  and  a  freehold  in  aiOre  droits  to  con<> 
sist  together,  is  equally  untenable.  The  very 
example  given  by  his  lordship  of  a  man,  lessee 
for  years,  who  takes  a  feme  lessor  to  wife, 
has  been  denied  to  be  law  (k).  And  against 
the  point  of  difference  taken  by  Lord  Coke^ 
the  case  of  Piatt  v.  Sleep  (I)  is  a  decisive 
authority. 


(fi)  CaB.  5  Eliz.  Mo.  54.  (k)    LUcUen  v. 

(t)  Dales,  52.pl.  25.    Plow.  1  Roll.  Abr.  934. 

420.    Bioke,  Lease,  63.    Lee's  (/)  Cro.  Jac.  376.    1  Bulstr. 

Case,  3  Lev.  16.  118.  Godb.  2. 
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The  point  of  Uiat  case  is,  that  the  descent 
of  the  immediate  reversion  to  a  woman  does 
not  merge  an  estate  for  years  vested  in  her 
husband  in  his  own  right.  In  that  case  the 
husband  had  a  term  in  his  own  right,  and 
the  freehold  in  right  of  his  wife  by  descent^ 
and  yet  it  was  held  that  these  estates  might 
consist  together.  The  resolution  was  that 
where  the  baron  had  a  term  for  years  in  his 
own  right,  and  the  inheritance  afterwards 
descended  to  his  feme,  that  coming  to  him 
en  autre  droit  should  not  drown  and  eitin-* 
guish  the  tei'm'  for  years  which  he  had  and 
was  possessed  of  in  his  own  right,  and  that 
he  might  well  assign  over  or  dispose  of  the 
term  at  his  pleasure,  notwithstanding  the 
descent  of  the  inheritance  to  the  wife.  And 
all  the  judges,  except  Williams^  who  was  very 
strenuous  against  this  doctrine  (m),  agreed  in 
this  point.  The  judges  who  dissented  from 
Williams  said  it  was  not  like  Bracebridge  v. 
Cooke  (n\  where  the  baron  had  the  fee  and 
fre^old  in  his  own  right,  and  the  term  in 
right  of  his  feme  ;  while  the  case  of  Brace^ 
bridge  v.  Cooke  is  aH  authority  that  if  a  hus*- 
band  wlio  has  the  reversion  in  fee  qfterzmrds 
becomes  entitled  to  a  term  in  right  of  his 
wife,  the  same  shall  not  merge. 

from  the  case  of  Piatt  and  Sleeps  Jen- 

(m)  1  Bulstr.  118.  (n)  Plow.  418. 
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kins(o)  in  his  Centuries  deduces  these  dis* 
•  tinctious :  ^*  A  woman  has  a  lease  for  years ; 
^^  she  takes  a  husband  who  is  seised  of  the 
"  reversion  in  fee ;  the  lease  may  survive  to 
*^  the  woman.  A  husband  has  a  lease  for 
^^  years,  and  the  wife  purchases  the  fee,  or 
"  the  wife  before  marriage  has  the  reversion ; 
*^  this  extinguishes  the  lease,  but  not  so  if 
^  the  fee  descends  to  the  wife  after  marriage. 
^*  He  refers  to  the  maxims,  volerOi  nan  Jit  io- 
^^  juridj  qui  Ubet  potest  renunciare  juri  pro  se 
"  iniroducto/^ 

All  these  positions  are  correct,  except  that 
which  applies  to  the  wife  who  before  mar<p 
riage  has  the  reversion.  That  proposition  is 
contrary  to  the  current  of  authorities,  and  no 
case  occurs  which  supports  the  proposition 
that  the  lease  shall  merge  when  an  ^'  husband 
^  has  a  lease  for  years,  and  the  vi\ie  purchases 
*'  the  fee/'  This  latter  proposition,  if  law, 
may  be  reconciled  by  considering  that  the 
wife  cannot  purchase  with  effect  without  her 
husband's  concurrence ;  that  his  concurrence 
is  an  act  done  by  him  amounting  to  a  waver 
of  the  term ;  in  ^effect,  to  an  agreement  to 
give  up  the  term,  and  to  take  the  frediold 
in  right  of  his  wife.  This,  however,  should 
be  treated  as  a  doubtful  point. 

So  Lord  Coke  threw  out  a  doubt  whether 

(o)  Jenk.  73.    Hob.  3. 
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a  term  in  a  husband  would  not  merge  in  the 
inheritance  of  his  wife,  when  he  became  te- 
nant by  the  curtesy  initiate,  although  it  would 
not  merge  while  he  and  his  wife  had  only 
a  seisin  in  right  of  his  wife  (o). 

The  case  of  the  lessee  under  an  hospital  ber* 
coming  master  of  the  hospital  is  still  unan- 
swered. The  point  of  that  case  is  equally 
applicable  to  any  person  who  is  lessee  under 
the  parson  of  a  living,  with  the  concurrence 
of  patron  and  ordinary,  and  afterwards  during 
the  term  becomes  parson  of  the  church.  The 
instance  of  the  parson  was  urged  in  the  case 
of  Bracebridge  v.  Cooke  {p).  It  was  said  by 
counsel,  that  if  a  parson,  patron,  and  ordi- 
nary, make  a  lease  for  years  of  the  glebe 
land  of  the  parsonage,  and  after  the  parson 
dies,  and  the  lessee  for  years  is  made  parson, 
and  after  he  dies,  that  his  executors  shall  not 
have  the  residue  of  the  said  term  which  is  to 
come.  The  reason  they  assigned  was  that 
the  term  was  extinct  by  the  frank-tenement 
of  the  land,  which  the  parson  had  in  him. 
Cataline  denied  this  opinion  to  be  law.  He 
said  the  parson  had  the  term  in  his  own  right, 
and  in  capacity  of  his  natural  body,  and  the 
inheritance  as  parson,  which  was  another 
capacity,  and  that  therefore  the  term  should 
not  be  extinguished;    but  some  at  the  bar 

(o)  I  Bulstr.  1 18.  ip)  Plowd.  418. 
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said  he  had  both  in  his  awn  right  aod  to  his 
own  uiCy  and  therefore  it  was  reason  that  it 
should  be  extinguished,  notwithstanding  he 
had  it  in  several  capacities,  and  that  it  was 
not  like  where  the  termor  had  the  term  of 
years  as  executor  of  the  lessee,  for  that  there 
if  he  died  the  term  should  be  revived. 

On  the  point  of  lessee  becoming  parson 
the  books  a£ford  a  great  contrariety  of  opi-> 
nion.  The  history  of  these  opinions  is  traced 
by  Viner  in  his  Abridgment  (9),  who  sums 
up  the  same  in  these  words :  3  Le.  111.  Trin. 
26  Eliz.  conird^  that  the  term  is  extinct, 
although  he  had  the  term  in  his  own  right,  and 
the  freehold  in  the  right  of  the  church ;  and 
cited  1  Roll.  R.  247.  Trin.  12  Jac.,  that  by 
the  best  opinion  it  is  an  extinguishment,  and 
that  it  was  taken  in  Sir  Francis  Fleming's 
case.  Lane,  101.  Hil.  8  Jac.  contrdy  that  it 
does  not  extinguish  his  term;  per  Brondey^ 
J. — But  see  Winch^  120  cantrd^  that  it  was 
a  surrender,  cites  Rudd's  case.  So  is  Hutt. 
105,  in  S.  C.  also  Sir  A.  Capel's  case.  So 
Jenk.  200,  in  pi.  18,  that  the  lease  is  extinct 
So  of  a  master  of  an  hospital,  ibid. ;  but  if 
a  lease  for  years  be  made  to  A.  one  of  the 
commonalty  of  London^  and  afterwards  he  be- 
comes mayor,  this  lease  is  not  extinct ;  and 
so  of  a  Dean  and  Chapter ^  ibid. 

(3)  15  Vol  3Q2.  pi.  S,  note. 


ON  MERGEB.  283 

It  is  rather  difficult  to  refer  the  cases  to 
any  distinct  ground,  or  discover  their  prin* 
ciple.  It  is  sufficient  for  the  purpose  to  conr 
tend  that  the  determinations  only  prove  that, 
in  those  particular  instances,  the  term  did 
merge,  notwithstanding  the  term  and  the  free, 
hold  were  held  in  different  rights ;  and  that 
these  cases  by  no  means  establish  a  general 
rule  that  a  term  in  a  man's  own  right  is  incon^ 
sistent  with  a  freehold  in  autre  droit. 

Though  these  positions  may  be  law,  they  do 
not  meet  or  answer  the  case  under  considera* 
tion,  since  the  party  clearly  had  the  term  in 
his  own  right,  and  afterwards  acquired  the 
freehold  in  his  corporate  capacity. 

The  solution,  from  the  nature  of  a  term, 
namely,  that  it  depends  on  contract,  and  that 
the  subsequent  acceptance,  is,  in  fact,  a  pur- 
chase of  tiie  freehold,  so  that  the  ownership 
of  the  term  is  included  in  and  conferred  by 
the  freehold,  and  that  the  law  presumes  an 
extinguishment,  especially  as  no  other  person 
is  concerned  in  interest,  affords  no  satisfactory 
Une  of  distinction,  since  every  case  of  a  hus« 
band  who  has  a  freehold,  and  marries  a 
woman  who  has  a  prior  term  in  the  same 
land,  ought  to  be,  whibt  it  is  not  governed  by 
the  same  reason. 

It  is  to  be  remembered  that  a  sole  cor<^ 
poration  cannot  take  a  term  in  its  corporate 
capacity ;   and  it  follows  as  a  consequence 
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that  it  must  take  the  term  in  its  natural 
capacity,  though  it  was  intended,  that  the 
parson  should  have  the  term  in  right  of  his 
corporate  functions.  The  law  in  this  instance 
giving  effect  to  the  intent,  as  far  as  it  can  be 
accomplished,  and  applying  the  doctrine  of 
a/  presj  allows  the  person  who  represents  the 
sole  corporation  to  take  in  his  individual 
capacity ;  consequently  he  takes  the  term  in 
his  own  right,  and  the  term  will  undoubtedly 
merge  in  a  reversion  or  remainder  in  fee 
afterwards  granted  to  him  as  an  individual. 
In  effect,  he  then  takes  both  estates  in  his 
own  right,  and  therefore  these  examples  do 
not  fall  within  the  authorities  which  are  under 
discussion. 

And  though  it  be  true  that  a  man  may 
have  a  freehold  in  his  own  right,  and  a  term 
in  autre  droits  yet  the  position  must  not  be 
received  as  a  branch  of  distinction  that  a  man 
cannot  have  a  term  for  years  in  his  own  right, 
and  a  freehold  in  autre  droit  to  consist  toge- 
ther ;  and  that  he  may  have  a  freehold  in  his 
own  right,  and  a  term  in  autre  droit.  Even 
as  a  substantive  position  it  must  not  be  un- 
derstood in  the  utmost  latitude  of  its  import. 
It  is  not  true  that  a  term  cannot  merge 
merely  because  it  is  held  in  autre  droits  and 
that  the  freehold  is  held  by  the  owner  of  that 
term  in  his  own  right.  A  term  of  this  de^ 
scription  is  not  exempt  from  the  doctrine  of 
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merger.  On  the  one  hand,  a  term  held  in 
autre  droit  will  not  always  merge  when  the 
term  and  the  freehold  meet  in  the  same  per- 
son :  on  the  other  hand,  it  will  not  always  he 
protected  from  merger. 

That  it  will  merge,  or  be  exempted  from 
merger,  will  depend  on  circumstances. 

From  a  collective  view  of  all  the  cases, 
the  distinction  really  established  by  them  is 
not  generally  that  there  will  not  be  any 
merger,  because  the  two  estates  are  held  in 
different  rights,  or  because  the  freehold  is 
held  by  the  owner  of  the  term,  in  his  own 
right,  and  the  term  in  autre  droit.  It  is  only 
that  the  accession  of  one  estate  to  another  (r) 
merely  by  the  act  of  lawy  as  by  marriage,  by 
descent  («),  by  executorship,  intestacy,  &c. 
will  not  occasion  a  merger  of  one  estate  int 
the  other  when  the  two  estates  are  held  in 
different  rights.  While  a  descent  of  the  in^- 
heritance  will  merge  a  term  which  a  person 
has  in  bis  own  right  at  law,  though  he  be  a 
trustee  of  that  term  (t). 

And  in  the  case  noticed  in  Leonard  (u)  it 
was  agreed  that  if  a  feme  termor  marry  him 
in  remainder  the  term  continued,  for  that 
it  was  the  act  at  law  which  cast  the  term  on 


(r)  Plow.  Com. 41 8.  4  Leon.         {t)  Lees  case,  3  Leo.  110. 
S7.  (u)  4  Leo.  37. 

(s)  Lees  case,  3  Leo.  1 10. 
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the  huaband  ;  and  in  Bracebridge  v.  Cooke  (x) 
the  husband  was  the  lessor,  and  by  mesne 
assignments  the  tenement  became  rested  in 
two  persons  jointly,  and  one  of  these  persons 
intermarried  with  the  lessor,  and  it  was  held 
that  the  joitd^ttnancy  was  not  severed  or  sus- 
pended, and  that  on  the  death  of  the  wife 
that  term  survived  to  her  companion  in  the 
joint-tenancy,  consequently  it  did  not  merge. 
On  this  case  two  observations  arise.  The 
right  which  the  husband  acquires  in  the  term 
of  his  wife  does  not  merely  by  force  of  the 
marriage  sever  or  suspend  z.jomt-t€Mncy  (y) ; 
and  in  the  particular  case  under  considera* 
tion  the  husband  was  the  owner  of  the  free* 
hold  before  his  marriage,  and  consequently 
the  term  was  by  act  (f  law  an  accession  to 
his  freehold.  Therefore  he  had  not  done  any 
act  which  amounted  to  an  alienation  or  vir- 
tual surrender  of  a  term  ;  while  an  act  is 
done  by  a  man  who,  after  he  has  a  term  in 
right  of  his  wife,  purchases  the  freehold,  and 
thereby  virtually  declares  that  he  means  to  be 
the  owner  of  the  freehold,  and  to  renounce 
the  term. 

In  Bracebridge  v.  Cooke  (z)  the  husband 
made  a  lease  for  years,  the  lessee  granted  the 
term  to  the  wife  of  the  lessor  and  a  stranger. 


(«)  Plow.  418.  (z)  Plow.  il7. 

(y)  Ibid. 
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and  the  husband  and  wife  died,  and  the 
stranger  survived.  It  was  adjudged  that  be 
should  bare  the  entirety  of  the  landa  fbr  the 
residue  of  the  term  by  surviyorship.  One 
of  the  points  made  in  this  case  was,  whether 
or  no  the  immediate  freehold  and  inheritance 
which  the  husband  had  should  merge  the 
term  which  the  wife  had  in  the  moiety,  and 
so  dissolve  the  jointure  between  the  wife  and 
tlie  stranger. 

And  as  to  this  point  it  was  said  the  case 
was  1X0  other  than  this :  if  the  lessor  who  had 
the  fee-simple  married  with  a  woman  his 
lessee  for  years ;  or  if  the  husband  made  a 
lease  for  years,  >and  the  lessee  granted  his 
estate  to  the  wife  of  the  lessor,  whether  this 
should  extinguish  the  lease  for  years  or  not ; 
for  if  it  should,  the  moiety  of  the  lease  in 
that  case  was  extinguished  and  merged  by 
the  immediate  inheritance  which  the  husband 
had  in  the  land.  And  the  court  held  the 
law  to  be,  that  the  immediate  estate  of  inhe- 
ritance, which  the  husband  in  that  case  had, 
should  not  merge  or  extinguish  the  moiety  of 
the  term  which  the  wife  had ;  because  he  had 
the  inheritance  in  his  own  right,  and  the 
term  in  right  of  his  wife ;  in  which  case  the 
freehold  and  inheritance  of  the  husband, 
wherein  the  wife  had  nothing,  should  not 
merge  the  term  of  the  wife.  For,  as  it  was 
observed,    the   laWj    which   carried   in    itself 
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reason  and  equityj  tPOtUd  not  do  prejudice  to 
another ;  and  in  that  case  the  wife  was  other 
than  the  person  who  had  the  inheritance; 
and  the  marriage  of  husband  and  wife  was 
a  laudable  thing,  for  which  reason  the  law 
would  not  prejudice  the  wife  in  her  chattels 
real ;  nevertheless  that  the  husband  might 
have  given  away  the  wife's  term  by  an  ex- 
press act,  as  if  he  had  made  a  feoffment  of 
the  land,  or  a  new  lease,  or  the  like ;  but  for- 
asmuch as  he  had  not  done  this,  or  any  thing 
else  with  the  land,  and  had  made  no  disposi- 
tion at  aU  of  it,  but  had  left  it  to  the  judg- 
ment of  law,  the  law  would  preserve  the 
estate  of  the  wife,  which  estate,  as  to  her,  was 
disjoined  from  the  freehold  and  the  fee-sim-^ 
pie.  And  to  obviate  the  objection  drawn 
from  tlie  law  on  the  suspension  of  rents, 
when  the  rent  comes  to  the  person  liable  to 
pay  the  same,  it  was  said  by  the  court,  that 
which  was  suspended  was  not  in  esse  for  the 
time ;  and  that  which  was  not  in  esse  could 
not  be  in  jointure  for  the  time  of  its  non- 
existence ;  but  that  in  this  case  the  land  was 
in  jointure,  and  was  always  in  esse^  and  could 
not  be  in  suspense  or  want  existence,  but 
that  here  were  divers  tiuies  in  the  land,  viz. 
a  lease  for  seventy  years,  and  the  husband 
after  that  had  another  time  in  the  land,  viz. 
a  time  infinite,  which  was  a  fee-simple,  which 
time  infinite  should  merge  any  other  lesser 
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time  (a)  which  the  husband  had  singly  in 
the  land  in  his  own  rights  as  a  time  for  years 
or  for  life,  but  that  here  the  lesser  time  was 
not  in  him  singly,  but  it  was  in  his  wife  and 
Antickj  the  stranger,  and  he  had  nothing  in 
that  lesser  time  \mt  by  reason  of  his  wife, 
and  then  his  greater  time,  which  was  infinite, 
should  not  merge  the  lesser  time  which  his 
wife  and  Anticle  had,  but  it  should  continue 
for  the  benefit  of  the  wife,  and  the  preserva- 
tion of  her  interest :  so  that  there  was  no  sus- 
pension of  time,  but  there  was  first  one  time, 
viz.  seventy  years  in  the  wife  and  Anticle^ 
and  afterwards  another  distinct  time,  in  the 
husband,  viz.  a  time  infinite,  commencing 
after  the  first  time  which  should  not  drown 
the  first  time,  but  the  same  should  continue 
by  good  reason  for  the  benefit  of  the  wife 
and  AnticlCy  inasmuch  as  the  several  times 
were  to  several  purposes,  and  tended  to  several 
benefits. 

And  in  the  cited  case  of  Piatt  v.  Sleep  (jb) 
lite  reversion  in  fee,  expectant  on  a  term  for 
years,  descended  to  a  woman  whose  husband 
was  possessed  of  a  term  for  years  in  his  own 
right ;  and  yet  it  was  held  that  the  term 
continued  and  was  not  merged  :  so  that  this 
case  proves  that  there  shall  not  be  a  merger 
on  the  accession  of  the  fee  to  the  term,  when 

(a)  Davis,  4  b.  (6)  Cro.  Jac.  275. 

VOL.    III.  U 
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the  fee  comes  to  the  termor  by  act  of  law^ 
and  the  fee  and  the  term  are  held  in  differ- 
ent rights.  And  in  Chpen's  caseCc)  it  was 
agreed,  if  a  feme  sole  executrix  of  a  term 
marry  him  in  the  reversion  and  dies,  the  term 
is  not  drowned,  but  the  administration  of  it 
shall  be  committed,  otherwise,  perhaps,  if  she 
had  purchased  the  reversion. 

In  aU  the  case^  now  under  consideration  one 
of  these  estates  tvas  an  accession  to  the  other 
hy  the  mere  act  of  law ;  and  no  distinction 
was  made  whether  the  reversion  or  remainder 
was  an  accession  to  the  preceding  particular 
estate,  or  the  preceding  particular  estate  was 
an  accession  to  the  reversion  or  remainder  in 
fee.  In  Flatt  v.  Skep  the  reversion  acceded 
to  the  term,  and  in  Bracebridge  v.  Cook  the 
term  was  an  accession  to  the  reversion^  and 
in  these  and  all  the  similar  cases  the  exemp- 
tion from  merger  was  uniformly  allowed,  as 
the  consequence  that  the  two  estates  were 
held  in  different  rights,  and  these  rights,  as 
distinguished  from  trusts  (d),  were  recognised 
and  allowed  by  the  law;  and  that  one  of 
these  estates  was  an  accession  to  the  other 
merely  by  the  act  of  law.  The  distinction 
which  has  been  offered  to  the  attention  of  the 
reader  is  perfectly  consistent  with  the  in* 
stances  insisted  on  by  Blackstone  as  examples 

(c)  Hetlej,  36.  (d)  Lee's  case,  3  Leo.  110. 
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of  the  applicatioii  of  bis  qualification  to  the 
rule.  After  observing  that  the  estates  roust 
come  to  one  and  the  same  person,  in  one 
and  the  siame  right,  the  learned  commenta- 
tor adds,  '*  else  if  the  freehold  be  in  his  own- 
^^  right,  and  he  has  a  term  in  right  of  an- 
"  other  (in  autre  droit)  there  is  no  merger. 
"  Therefore,''  he  continues  to  observe,  **  if 
^  tenant  for  years  dies,  and  makes  him  who 
"  hath  the  reversion  in  fee  his  executor, 
"  whereby  the  term  for  years  vests^  also  in 
^*  him,  the  term  shall  not  merge^  Sa  also^ 
"  if  he  who  hath  the  reversion  in  fee  marries 
"  the  tenant  for  years  he  hath  the  inherit- 
^^  ance  in  his  own  right,  the  lease  in  right  of 
••  his  wife/'  In  all  these  cases  one  estate 
was  an  accession  to  an  estate  already  vested 
in  the  person  who  became  entitled  as  husband 
or  executor. 

The  reason  for  this  distinction  is  ac- 
counted for  on  the  first  principles  of  justice ; 
on  the  equity  of  law,  not  on  the  equity 
of  courts  of  conscience ;  on  the  hardship 
lliat  the  estate  of  a  testator,  or  of  a  husband 
or  of  a  wife,  should  be  annihiktted,  and  the: 
right  of  creditors,  legatees,  husbands,  or 
wives,  defeated  by  the  m^rc  act  of  ba^ 
without  any  act  done  by  the  parties.  It  is 
to  these  grounds  that  several  judges  of  the 
first  eminence  have  ascribed  the  reason,  and 
for  these  reasons   they  have  allowed  of  the 

u  2 
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exemption.  In  Bracebridge  v.  Cook  the  term 
did  not  merge,  because,  as  it  was  said,  the  law^ 
which  carried  in  itself  reason  and  equity, 
would  not  do  prejudice  to  another ;  as  mar* 
riage  was  a  laudable  thing  the  law  would 
not  prejudice  the  wife  in  her  chattels  real, 
&c. 

And  in  the  instance  cited  from  Salkeldy 
Lord  Chief  Justice  Holt  said  the  difference 
of  the  rights  hindered  an  extinguishment,  be* 
cause  a  third  persofi  was  concerned^  and  might 
be  prejudiced,  which  could  not  he  hy  act  of 
law. 

It  must  be  acknowledged  that  Lord  Chief 
Justice  Hdt  applied  diese  reasons  even  to 
the  case  of  a  person  who  was  possessed  of  a 
term  in  autre  droits  and  purchased  the  rever- 
sion ;  but  though  the  reason  of  the  exemp* 
tion  ceases  when  the  party  does  amf  act  to 
acquire  one  estate,  after  he  has  the  other^ 
yet,  from  the  cases  which  have  been  cited, 
it  is  clear  that  the  reason  is  to  be  urged  when 
one  estate  is  an  accession  to  the  othw, 
merely  hy  the  act  of  law;  and  it  is  not  dif- 
ficult to  show  that  the  reasons  given  in  Brace- 
bridge V.  Cook  are  susceptible  of  this  sense, 
and  are  properly  understood  with  this  quali- 
fication. 

Lichden  and  Windsmore  (e)  carries   the  ex- 

(e)  2  Roll.  279. 
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emptioD  from  merger  to  a  greater  length. 
According  to  that  case,  if  a  man  seised  of 
an  estate  for  life,  in  right  of  his  wife,  takes 
an  assignment  of  a  term  on  which  the  free- 
hold of  his  wife  is  expectant,  the  term  will 
not  merge ;  and  jet  in  thid  case  he  has  the 
term  in  his  own  right,  and  the  freehold  in 
right  of  another,  and  one  of  these  estates  is 
an  accession  to  the  other  by  his  (mm  act. 
In  this  case  there  was  a  lease  for  years,  the 
reversion  to  A.,  a  feme  covert,  and  the  lessee 
granted  his  estate  to  the  baron,  and  it  was 
held  that  the  term  was  not  extinct,  because 
the  baron  had  the  estates  in  several  rights; 
for  that  the  frank-tenement  was  in  the  wife, 
and  the  baron  only  seised  in  her  right,  and 
yet  the  term  might  have  been  surrendered 
to  the  husband. 

llie  case  last  cited  seems  an  authority  to 
prove  a  point  which  may  b6  inferred  from 
other  cases,  that  when  a  person  has  several 
estates  in  different  rights,  neither  of  these 
estates  shall  merge  unless  his  power  of  alien- 
ation extends  to  one  estate  as  well  as  the 
other.  The  cases  have  carried  the  point  still 
one  degree  further.  It  has  even  been  held, 
that  if  a  woman  leases  for  life,  and  having 
the  reversion  in  fee  takes  husband,  and  her 

« 

husband  purchases  the  lease  for  Ufe,  that 
the  lease  for  life  shall  not  merge,  though  the 
husband  in  right  of  .his  wife  is  seised  of  the 

u3 
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reversion  in  fee,  wliic)ii  i«  immediate  to  t;li« 
estate  for  life,  of  which  he  is  seised  in  his 
own  right* 

A  view  has  now  been  taken  of  the  excep- 
tion, and  the  grounds  on  which  it  dq>ends. 
It  appears  to  have  been  allowed  on  reasons 
of  equity,  or. rather  justice,  on  the  broad 
principle  that  as  merger  is  the  annihilation 
of  one  estate  in  another,  by  the  conclusion  of 
law,  the  law  will  not  draw  this  conclusion 
to  the  prejudice  pf  creditors^  legatees,  hus- 
bands or  wives,  when  the  mere  act  of  law  is 
the  cause  that  one  estate  is  an  accession  to 
the  other;  and  when  this  accession  of  estate 
would  occasion  the  merg^  of  one  of  these 
estates  in  the  other,  unless  the  law  interposed 
to  qualify  the  operation  of  its  own  act  by 
introducing  an  exception  which  denied  tb$ 
application  of  merger. 

By  the  accession  of  one  estate  to  tb^ 
other  it  must  be  universally  understood 
that  the  person  in  whom  the  two  states 
meet  is  the  owner  of  one  of  these  estates ; 
and  that  afterwards  another  estate  devolves 
to  him  by  the  act  of  law^  as  by  descent  to 
him,  or  in  right  of  a  wife,  or  of  a  testator 
or  intestate.  It  is  under  these  circum- 
stances, and  these  circumstances  only,  that 
the  law  allows  of  the  exemption  from 
merger. 

For  as  often  as  a  person  is  the  owo^r 
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of  an  estate  in  right  of  a  wife,  and  not 
being  a  freehold,  or  in  right  of  a  testator, 
and  he  purchases  the  immediate  reversion 
or  remainder,  then,  with  the  concurrence  of 
those  other  requisites  which  are  essential 
to  the  operation  of  the  doctrine  of  mer« 
ger,  the  estate  held  in  another  right  will 
merge. 

Therefore,  first,  if  a  husband  possessed  in 
right  of  his  wife  purchase  the  reversion  or 
remainder  (/) ;   or. 

Secondly,  if  an  executor  has  a  term  in 
right  of  his  testator,  and  purchases  the  re^ 
version ;  in  both  these  instances  the  term 
will  merge ;  and  yet  he  has  the  term  in  one 
right,  and  the  fee  in  another  right ;  but  the 
reason  of  these  decisions  clearly  flows  from 
the  circumstance  that  the  reversion  or  re- 
mainder was  acquired  by  the  party  by  his 
own  act.  Thus  it  was  held  (g)  that,  if  an 
executor  hath  a  term,  and  purchasetb  the  fee* 
simple,  the  term  is  determined.  A  woman 
termor  of  years  takes  husband,  who  pur- 
chases the  fee,  the  term  is  extinct,  for  the 
husband  has  done  an  act  which  destroys  the 
term,  sdl.  the  purchase.  But  if  a  woman 
being  a  termor  marry  with  him  in  the  re- 
mainder,  the  term  continueth,  for  here  it  is 


(/)  Moor,  17  K  (^)  4  Leon,  38. 

u  4 
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not  the  act  of  the  wife^  but  the  act  of.  the 
lawy  which  gives  the  term  to  the  husband. 

A  case  in  Brooke  (A)  affords  ground  for 
the  same  distinction ;  and  it  was  said,  that 
if  a  termor  makes  the  lessor  his  executor  and 
dies,  this  is  no  surrender,  for  he  had  the  term  to 
another  use ;  but  that  if  an  executor  who  has 
a  lease  for  years  from  his  testator  purchases 
the  freehold,  the  lease  is  clearly  extinct 

And  in  another  case  (pi.  54,)  Brooke  says 
a  man  had  a  lease  for  years  as  executor,,  and 
afterwards  purchased  the  land  m/ee,  the  lease 
is  extinct. 

And  in  an  another  case  the  wife  became 
entitled  to  the  term  as  executrix,  and  the 
husband  held  the  same  in  right  of  her  ex- 
ecutorship, and  yet  it  was  held  that  his  pur- 
chase of  the  reversion  occasioned  a  merger 
of  the  term.  These  circumstances  occurred, 
aod  this  decision  was  pronounced  in  Moor,  54. 
In  this  case  it  was  held  by  all  the  justices, 
that  if  an  executrix  have  a  term,  and  she 
marry,  and  the  husband  purchase  the  rever- 
sion, the  term  is  extinct  as  to  the  wife  if 
she  survive ;  but  in  respect  of  all  strangers 
it  shall  be  assets  in  his  hands. 

In  each  of  these  cases  the  party  who  held 
the  estate  in  autre  droit  had   the  complete 


(h)  Bix).  Surr.  52. 
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ownership  of  that  estate,  at  least  the  com- 
plete  right  of  aliening  the  same ;  and  as  he 
might  have  disposed  of  the  estate,  and  has 
volmitarily  acquired  the  reversion  or  re- 
mainder, the  law  admits  of  its  general  con- 
clusion, and  the  application  of  those  rules 
of  which  merger  is  the  necessary  conse- 
quence. 

This  perhaps  is  presenting  the  reason  of 
merger  in  a  new  light,  and  assigning  reasons 
never  yet  urged  to  account  for  the  operation 
of  the  law  of  merger  in  these  cases.  However 
these  reasons  may  be  approved,  they  are 
founded  in  the  general  principle,  that  unless 
the  owner  of  the  preceding  estate  has  the 
right  of  aliening  that  estate,  the  same  can- 
not merge  in  the  reversion  or  remainder  by 
whatever  means  the  reversion  or  remainder  is 
acquired.  The  application  of  this  doctrine 
between  husband  and  wife,  when  the  hus- 
band is  seised  of  an  estate  of  freehold  in  right 
of  his  wife,  is  too  obvious  to  require  a  long 
discussion  to  enforce  it.  That  the  estate  of 
freehold  of  the  wife  cannot  merge  is  a  conse- 
quence necessarily  flowing  from  the  absence 
of  a  right  in  the  husband  to  alien  that 
estate  (i).  It  is  a  general  rule,  that  the  hus- 
band cannot  in  virtue  of  his  marital  right 
dispose  of  his  wife's  freehold,  so  as  to  pre- 

(t)  Stephens  v.  Breiridge^  3  Lev.  36. 
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elude  her  from  resuming  her  estate  on  his 
death.  It  would  be  absurd  then  in  the  law 
to  suffer  the  husband  to  defeat  the  wife  of 
her  estate  by  indirect  means,  when  it  denies 
to  him  the  privilege  of  doing  it  by  alienation 
in  express  terms.  Indeed,  considering  mer* 
ger  as  it  really  is,  the  conclusion  of  law 
from  a  supposed  intention  that  two  estates 
should  not  exist  distinctly,  how  can  the 
law  infer  this  intention,  or  how  could  it 
admit  of  the  merger  of  the  wife's  free- 
hold, when  one  of  the  great  objects  of 
the  law  is  to  preserve  the  freehold  to  the 
wife? 

It  remains  to  be  considered  as  between 
whom  this  exemption  is  allowed,  and  what 
interests,  not  conferring  the  beneficial  owner- 
ship, are,  with  reference  to  the  law  of  merger, 
said  to  be  held  in  autre  droit. 

From  the  pases  already  cited  it  appears 
that  the  exemption  applies, 

1st.  As  between  husband  and  wife. 

2d.  As  between  executors  and  adminis- 
trators having  an  estate  in  their  own  right, 
and  another  in  right  of  their  testator  or 
intestate. 

It  also  applies  in  some  degree,  and  without 
any  possibility  of  merger, 

3d.  As  between  persons  who  form  a  part 
of  a  corporation  aggregate  of  many,  and 
who  have  estates  in  their  individual  capacity 


•» 
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at  the  same  time  that  the  corporation  of 
which  they  are  a  donstituent  part  has  an 
estate  io  its  corporate  capacity. 

It  also  seems  to  apply, 

4th*  Between  persons  entitled  under  an 
entail,  and  who  have  the  fee  expectant  upon 
that  estate.    And, 

5th.  Between  persons  who  have  an  in- 
stantaneous or  temporary  seisin  to  serve 
uses  to  be  raised  out  of  the  estate  conveyed 
to  them,  and  also  an  estate  in  their  own 
right 

But  it  does  not  apply,  as, 

1st.  Between  trustees  and  cestuis  que 
trust  (k). 

2d.  Nor  as  between  joint-tenants  when 
the  reversion  comes  to  one  of  them  by  de* 

scent  (/)• 

Nor  when  the  reversion  is  limited  by  any 

other  deed,  &c,  than  that  which  creates  the 

joint-tenancy  (m). 

And  it  is  doubtful  whether  it  applies  as 
between, 

1st,  Parsons  who  have  a  term  in  their 
own  right,  and  also  the  parsonage  in  right 
of  their  church,  and  in  their  capacity  of 
parson?.    Or, 

{k)  Lee's  case,  2  Leon.  110.  (/)  ^Fmco/^'s  case,  2  Rep.  60. 

See   Leon.   129.     Finch    Rep.  (m)  Wiscotfs  case,   2   Rep. 

3  Leon.  6.    2  Atk.  72.    Viliers  60.     1  Inst.  1 84. 
V.  Viliers* 
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Ist.  Prebendaries  who  have  an  estate  in 
the  revenues  and  lands  of  the  prebend  under 
a  grant  from  the  prebendary,  and  also  the 
advowson  of  the  prebend  as  their  inheritance, 
or  the  incumbency  of  the  prebend  in  the 
character  of  prebendary  (n)  ;  and  note,  there 
might  be  a  release  or  surrender  in  the  time 
of  vacancy.  See  Co.  Litt.  Index,  Parson, 
Patron. 

First,  sufficient  to  show  the  leading 
grounds  of  the  exemption  as  between  hus- 
band and  wife  will  be  collected  from  the 
cases  already  introduced,  and  the  observa- 
tions already  made  (o).  In  addition  to 
these  cases  and  these  observations,  it  is 
necessary  to  consider  the  right  of  the  hus- 
band to  lands  held  for  a  term  of  years  in 
right  of  his  wife.  During  the  coverture  he 
has  a  general  and  unlimited  right  of  dispos- 
ing of  the  lands,  for  all  or  any  part  of  the 
term,  but  as  against  his  wife,  if  she  survives 
he  cannot  charge  the  land,  or  pass  the 
same  by  his  will.  The  right  of  the  wife 
after  the  decease  of  her  husband  will  take 
place  of  any  charge  he  has  created,  or  any 
testamentary  disposition  he  has  made(p).  If 
the  husband  survive  the  wife  the  term  will 
vest  in   him    absolutely    in    his  own  right. 


(n)  See  Yin.  Merger.  {,p)  Plow.  419. 

(o)  Moor,  171. 
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without  obtaining  letters  of  administration ; 
and  it  cannot  be  doubted  but  that  immedi- 
ately after  the  death  of  his  wife,  the  term 
will  cease  to  be  privileged  from  the  appli-^ 
cation  of  the  law  on  merger,  and  will  be 
affected  by  all  the  consequences  of  this 
conclusion  of  the  law,  notwithstanding  the 
term  held  in  right  of  the  wife  was  an  ac- 
cession to  the  estate  which  the  husband 
held  in  his  own  right.  From  the  instant  the 
wife  dies  the  husband  ceases  to  hold  in  right 
of  his  wife,  and  the  reason  of  the  exemption 
of  her  estate  from  merger  ceases  in  the  same 
instant,  and  cessarUe  ratione  cessai  ipsa  lex  {q). 

But  if  the  wife  survive  her  husband,  then 
the  term,  or  so  much  of  the  time  thereof  as 
is  vested  in  him  at  his  death,  will  again 
become  the  absolute  property  of  the  wife, 
exempt  from  all  charges  of  the  husband,  as 
distinguished  from  under-leases,  &c.  and  all 
dispositions  by  his  will,  and  the  application 
of  the  doctrine  of  merger ;  as  far  at  least  as 
this  estate  is  entitled  to  the  exemption,  from 
the  circumstance  that  the  estate  was  an  ac- 
cession by  marriage  to  an  estate  previously 
vested  in  her  husband,  or  an  estate  which 
descended  to  him. 

In  examining  the  doctrine  of  merger  of 
estates   held  by  husbands  in  right  of  their 

(q)  Cro.  Eiiz.  827.     Teak  ▼•  Channel^  8  Vin.  5]0. 
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wires,  all  the  cases  which  have  been  intro- 
duced have  been  applied  to  two  estates, 
when  one  of  them  belongs  to  the  husband 
himself  in  his  own  right,  and  the  other  is  held 
in  right  of  his  wife :  and  the  exemption 
perhaps  is  confined  to  instances  of  this  sort 
When  the  wife  has  one  estate,  and  then  pur- 
chases, the  better  opinion  seems  to  be  that 
the  doctrine  of  merger  is  to  be  applied  to 
the  estates  absolutely,  if  the  first  estate 
was  for  years ;  voidably  if  it  were  of  firee- 
hold  for  life ;  Jenk.  73,  is  sometimes  urged 
as  an  authority  for  this  opinion  ;  but  in 
that  book  there  is  nothing  which  is  decisive 
on  this  point.  The  language  of  the  book  is 
rather  applicable  to  other  distinctions  which 
have  been  already  examined.  At  the  same 
time  one  of  the  points  insisted  on  in  that 
book  will  support  the  general  position,  that 
if  the  wife,  with  the  consent  of  her  husband, 
possessed  of  a  term  in  her  right,  purchases 
the  reversion,  the  term  will  merge,  for  it  is 
said  that  if  an  husband  has  a  lease  for  years, 
and  the  wife  purchases  the  fee,  this  extin-^ 
guishes  the  lease.  Now  if  it  will  extin- 
guish the  term  of  the  husband  which  he 
holds  in  his  own  right,  it  is  a  consequence 
necessarily  arising  firom  the  reason  of  merger, 
and  from  the  exceptions  to  the  application 
of  that  doctrine,  that  the  term  should  merge 
when  the  husband  holds  the  same  term  in 
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right  of  bis  wife,  and  she  purchases  the 
reversion. 

•  And  perhaps  the  term  would  not  revive 
even  though  she  disagreed  to  the  purchase. 
It  must  also  be  remembered  that  the  general 
rule  of  merger  is,  that  one  of  two  estates 
immediately  expectant  on  each  other  shall 
merge  when  both  estates  are  held  in  the 
same  right;  and  the  exceptions  to  the  rule 
are  in  favour  of  those  instances  only  in  which 
one  of  two  estates  is  an  accession  to  the 
other  by  the  act  of  law,  and  third  persons 
would  be  prejudiced  by  the  consequence  of 
merger.  When  the  husband  has  a  term  in 
his  own  right,  or  in  right  of  his  wife,  and  his 
wife  piu-chases  the  reversion  with  his  con- 
sent, the  privilege  from  merger,  if  any  exists, 
must  be  allowed  in  favour  of  the  husband, 
but  if  it  is  not  allowed  to  exist  in  favour 
of  the  husband  when  he  has  the  term  in 
his  own  right,  there  cannot  be  any  reason 
for  allowing  the  same  in  those  instances  in 
which  the  husband  has  the  term  in  right  of 
his  wife. 

A  case  of  greater  difficulty  may  be  pro- 
posed. A  husband  has  a  term  for  years  in 
right  of  his  wife,  and  the  reversion  in  fee 
descends  to  his  wife.  On  this  case  it  is  diffi- 
cult to  anticipate  the  judgment  of  the  courts 
of  justice,  and  no  case  has  occurred  which 
decides  the  point. 


n 
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Bj  the  case  of  Piatt  v.  Sleep  it  is  deter- 
mined that  the  descent  to  the  zgdfe  shall  not 
merge  the  term  which  a  husband  has  in  his  own 
right.  That  case  must  have  been  decided 
on  the  ground  that  the  descent  was  the  mere 
act  of  law,  and  that  the  act  of  law  will  hot 
do  any  injury.  A  descent  of  the  fee  to  the 
wife  of  a  man  possessed  of  a  term  in  her 
right  is  not  precisely  within  the  reason  of 
that  case.  It  is  true  the  right  of  thie  husband 
under  the  term  of  his  wife  will  be  a£fected 
by  merger,  but  in  answer  to  this  difficulty  it 
may  be  observed  that  the  term  is  the  pro- 
perty of  the  wife  till  the  husband  shall  have 
disposed  of  it.  It  is  probable,  however,  that 
when  this  case  shall  come  for  decision  before 
the  courts  of  justice,  they  will  incUne  to 
favour  the  right  of  the  husband.  The  prin- 
ciples of  the  doctrine  of  merger,  and  of  the 
exceptions  allowed  to  that  doctrine,  do  not 
appear  sufficiently  extensive  to  justify  such 
a  decision  ;  but  till  the  point  shall  have  been 
decided  it  is  difficult,  indeed  impossible,  to 
form  any  certain  conclusion. 

From  the  observations  which  have  been 
detailed  these  distinctions  may  be  suggested : 

1st.  If  a  husband  who  is  tenant  for  years 
intermarries  with  a  woman  who  at  that 
time  has  the  reversion,  or  to  whom  the  re- 
version descends  after  the  intermarriage,  the 
term  will  not  merge,  because  in  one  case  the 
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right  of  the  husband  in  the  reversion  of  his 
wife,  and  in  the  other  case,  the  descent  is  an 
act  of  law. 

2dly.  But  if  a  husband,  tenant  for  years 
in  right  of  his  wife,  purchase  the  immediate 
reversion,  the  term  will  be  annihilated ;  for 
the  purchase  was  the  express  act  of  the  hus- 
band, and  amounts  to  a  disposition  of  the 
term.  And  if  a  feme  who  has  a  term  for 
years  as  executrix,  intermarry  with  a  person 
who  after  the  intermarriage  becomes  entitled 
hy purchase  to  the  immediate  reversion;  or 
if  a  person  who  has  a  term  as  executor  pur- 
chase the  immediate  reversion,  the  term  will 
in  either  case  be  merged  (r).     . 

When  the  husband  has  an  estate  of  free- 
hold in  his  own  right,  and  the  fee  in  right  of 
his  wife,  the  freehold  will  not  merge;  and 
therefore  where  a  woman  seised  of  land  in 
fee  leased  the  same  to  a  stranger  for  life, 
and  took  a  husband,  and  the  lessee  granted 
his  estate  (^)  to  the  husband,  no  surrender 
was  effected,  and  yet  the  husband. was  seised 
of  the  reversion  in  fee,  which  was  immediate 
to  the  estate  of  the  leasee,  viz.  in  right  of  his 
zDife  and  not  in  his  own  right. 

And  it  seems  to  be  a  general  rule  that. 


(r)  Freeman's  Rep.  Vin.  Abr.  (s)  Perk.  s.  622. 

Ch.  Extingaisbinent. 
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The  Freehold  of  the  Wife  will  not  in  any  case 
merge  in  the  Freehold  of  the  Husband. 

This  point  may  be  considered  as  clear  (t). 
The  wife  cannot  part  with  her  freehold  with- 
out some  act  of  record ;  and  even  a  convey- 
ance by  her  without  some  act  of  record  would 
be  voidable.  To  what  purpose  then  should 
the  law  give  its  conclusion  of  merger  as  be- 
tween husband  and  wife  ? 

The  merger  of  terms  for  years  depends  on 
different  grounds.  Of  these  interests  the 
husband  alone  has  a  complete  right  of  dis- 
position ;  he  is  therefore  the  complete  owner 
of  these  estates  for  all  the  purposes  of  alien- 
ation; and  it  is  reasonable  that  on  his  be- 
coming a  purchaser  of  the  reversion  the 
ownership  under  the  terms  should  be  consi- 
dered as  abandoned,  and  these  terms  treated 
as  merged.  All  the  law  has  determined  on 
the  subject  of  the  merger  of  terms  is,  that  the 
mere  act  of  marriage,  or  the  mere  act  of  law, 
shall  not  of  itself  be  a  merger  of  an  estate  in 
those  cases  in  which  the  term  and  the  re- 
version are  held  in  different  rights,  and  the 
husband  refrains  from  doing  some  act  which 
would  amount  to  a  declaration  of  intention 

(0  Stephens  v.  Bretridge,  1  Lev  36.  Perk.  8.  612—622. 
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that  he  wisjies  to  become  the  omier  of  another 
estate.  From  these  principles  it  follows  that 
when  a  husband  has  a  term  of  years  in 
right  of  his  wife,  and  a  reversion  in  his  own 
right,  and  he  makes  a  conv^ance  sufficiently 
operative  to  pass  both  estates,  the  term  will 
be  merged. 

And  in  Carter  and  Lowe  (u)  on  an  eject- 
ment, the  case  was,  a  termor  devised  his 
term  to  I.  S.  and  made  his  wife  executrix, 
and  died  ;  the  woman  entered,  and  proved 
the  will,  and  took  husband,  who  took  a  lease 
of  the  lessor  J  and  after  the  devisee  entered, 
and  granted  all  his  estate  to  the  husband 
and  wife^  one  question  was,  if  by  the  ac^ 
ceptance  of  the  new  lease  by  the  husband 
the  term  which  the  woman  had  to  another. 
use,  viz.  to  the  use  of  the  testator,  should  be 
considered  as  surrendered ;  and  the  opinion 
of  the  court  was  clearly  that  it  was  a  sur- 
render. 

Now  this  case  must  have  been  decided 
wholly  on  the  ground  of  the  powers  of  the 
husband  to  dispose  of  the  term,  and  that  his 
acceptance  of  another  lease  amounted  to 
a  disposition  of  the  term. 

Cases  may  happen  in  which  the  husband 
may  have  a  freehold,  and  also  the  fee  in 
right  of  his  wife.    As  often  as  this  occurs, 


(«)  Owen,  56.  Moot,  S5B, 

X  2 
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and  there  is  no  particular  reason^  as  joint-* 
tenancy,  tenancy  by  entireties,  &c.  to  keep  the 
estates  apart,  there  is  ground  to  contend  that 
the  estate  of  freehold  will  merge  in  the  fee, 
and  that  it  will  be  immaterial  whether  one  of 
these  estates  be  an  accession  to  the  other  by 
the  concurrence  of  the  husband,  or  merely 
by  the  act  of  law.  In  each  estate  the  interest 
of  the  husband  is  equally  extensive,  and 
equally  beneficial.  He  can  receive  no  pre- 
judice Irom  the  application  of  the  doctrine 
of  merger,  and  therefore  there  is  no  ground 
for  allowing  of  the  exception  in  these  cases. 
When  one  of  these  estates  is  vested  in  the 
husband  and  wife  by  entireties  (jc\  then  the 
reasons  of  the  exemption  from  merger  are 
applicable. 

It. remains  to  be  added (^)  that  a  lease 
was  made  to  baron  and  feme  for  years,  who 
entered  ;  the  lessor  afterwards  enfeoffed  the 
baron,  who  died  seised.  The  feme  survived 
and  claimed  the  term,  and  betwixt  the  feme 
and  the  heir  of  the  baron  the  debate  was 
whether  this  term  was  extinguished  ?  And  it 
was  held,  per  totam  curiam^  that  by  the  ac- 
ceptance of  the  feoffment  the  baron  had 
surrendered  the  term,  and  it  was  extinguished. 
But  it  was  said  if  the  conveyance  had  been 
by  bargain  and  sale  enrolled,  or  by  fine,  it  had 
been  otherwise. 

(j)  Shep.  Touch.  315,  516.         (y)  Cro.  Eli2.712. 
1  Inst.  299.    Perk.  s.  619. 
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This  casef,  if  lawj  would  prove  that  the 
husband  by  suffering  the  reversioner  to  make 
a  feoffment  allowed  his  right  to  deal  with  the 
possession,  and  that  the  husband  afforded  evi- 
dence of  his  having  renounced  the  possession. 
But  the  case  has  very  little  weight,  since, 
on  the  legal  principles  already  established, 
the  purchase  of  the  inheritance,  by  any  mode, 
would  have  extinguished  the  term. 

Cf  the  Accession  of  one  Estate  to  anotherj 
when  the  two  Estates  are  held  in  different 
Rights,  one  as  Executor  or  Administrator^ 
and  the  other  in  proprio  jure. 

On  the  extent  of  the  exemption  from 
merger,  as  it  applies  to  two  estates,  when  one 
is  held  in  right  of  a  testator,  or  of  an  intestate, 
the  cases  already  cited  afford  the  general 
outline. 

The  distinction  to  be  extracted  from  these 
cases  is,  that  when  either  of  the  two  estates  {z) 
is  an  accession  to  the  other  hy  the  act  of  law 
there  will  not  be  any  merger,  and  that  the 
lesser  estate  will  merge  as  often  as  one  of 
them  is  an  accession  to  the  other  by  the  act 
of  the  party. 

The  cited  cases  show  the  application  of 
the  doctrine  only  as  between  terms  for  years 

(z)  Bro.  Lease,  63.   Surrender,  52. 
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on  the  one  hand,  and  the  freehold,  or  the  fee, 
on  the  other  hand. 

At  this  day  executors  or  administratorB 
may  have  an  estate  of  freehold  in  right  of  a 
testator  or  intestate ;  and  there  is  every  rea- 
son to  adopt  the  opinion  that  estates  of  this 
description,  when  held  in  right  of  a  testator 
or  intestate,  are  equally  exempt  from  merger. 

On  the  continuance  of  the  privilege  from 
merger,  an  observation,  which  will  be  pro- 
perly introduced  into  this  place,  presents  it- 
self. Though  a  person  is  originally  entitled 
to  a  term,  or  to  an  estate  of  freehold,  as  an 
executor  or  administrator,  yet  in  process  of 
time  he  may  become  the  owner  of  that  estate 
in  his  own  right  This  happens  in  the  case 
of  executors,  when  the  executor  is  also  resi- 
duary legatee,  and  he  performs  all  the  pur*- 
poses  of  the  will,  and  holds  the  estate  as 
legatee ;  or  when  the  executor  pays  money  of 
his  own,  to  the  value  of  the  term,  in  discharge 
of  the  testator's  debts,  and  with  an  intention 
to  appropriate  the  term  to  his  own  use  in 
lieu  of  the  money.  And  in  the  case  of  admi- 
nistrators, when  the  administrator  is  the  only 
person  entitled  to  the  beneficial  ownership 
of  the  intestate's  property,  or  procures  a 
discharge  from  those  who  are  to  sha:re  that 
property  with  him,  and  all  the  debts  of  the 
intestate  are  paid.  Under  these  and  the  like 
circumstances  the  executor  or  administrator 
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will  have  the  estate  in  his  own  right;  and 

when  he  has  the  estate  in  his  own  right  it 

will  be  subject  to  merger. 

Generally  speaking,  it  is  difficult  to  ascer* 

tain  when  the  character  of  executor  or  admi^ 

nistrator  ceases,  and  the  ownership,  indq>en«- 

dent  of  that  character,  commences.     Everj 

case  must  depend  on  its  own  chrcumstances. 

This  conclusion  only  is  certain,  that  when  the 

executor  or  administrator  ceases  to  hold  the 

estate  in  that  character,  he  will  hold  the  siame 

in  his  own  right,  and  it  will  be  subject  to 

merger  (a).    The  burthen  of  proof  lies  on  the 

executors,    or  those  persons  who  daim  title 
under  him. 


Of  the,  Exemptions  from  Merger  as  between 
Persons  who  are  seised  as  Individttab  of  one 
Estate^  and  of  asu>ther  as  Part  of  an  aggre^ 
gate  Corporation. 

Tlie  next  head  to  be  considered  is  the  ex- 
ception to  merger,  as  it  applies  between  per- 
sons who  form  part  of  a  corporation  aggregate 
of  many,  and  who  have  estates  in  their  indi- 
vidual capiacity  at  the  same  time  that  the 
corporation  of  which  they  are  a  constituent 
part  has  an  estate  in  the  same  lands.      As 

(a)  Tuigrty  v.  Broxm,  Boeanq.  and  Puller's  Rep.  31]. 
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against  persons  who  answer  this  description 
and  sustain  thb  character  there  cannot  be 
any  merger,  either  of  the  estate  held  in  right 
of  their  corporation,  or  of  the  estate  held  in 
their  own  right  In  point  of  law  they  are  not 
entitled  to  the  two  estates.  In  the  estate 
held  in  right  of  the  corporation  (6)  they  have 
no  interest  or  estate  individually.  The  law 
distinguishes  the  persons  who  compose  the 
corporation  from  the  corporation  itself;  and 
the  individual,  as  an  individual,  has  no  power 
of  aliening  the  estate  held  in  right  of  the  cor- 
poration. It  must  be  aliened  by  a  corporate 
act,  by  the  act  of  the  body  corporate  in  its 
political  stale,  and  not  of  the  members  of 
the  corporation  in  their  individual  capacity. 
Tliis  idea  is  carried  to  the  extent,  that  a 
member  of  a  corporation  aggregate  of  many> 
and  not  being  the  head  of  that  corporation, 
may  make  an  effectual  grant  to  the  corpora- 
tion of  which  he  is  a  member,  or  take  under 
a  grant  from  the  same  corporation.  This 
consideration  distinguishes  the  situation  of 
the  members  of  aggregate  corporations  from 
the  individual  in  whom  the  character  of  a 
sole  corporation  is  fulfilled;  for  he  cannot 
grant  to  or  take  under  a  grant  from  himself. 
Jenkins  is  express  on  this  point  (c).  A 
mayor  and  commonalty  cannot  enfeoff  the 

(fi)  1  Ingt.  9.  a.  (c)  Jenk.  5  Cent.  200. 
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mayor  by  deed  with  a  letter  of  attorney ;  so 
of  a  dean  and  chapter,  for  the  head  cannot 
be  severed  from  the  corporation :  it  is  not 
a  corporation  without  the  head,  but  they  may 
enfeoff  one  of  the  commonalty,  for  the  cor- 
poration remains  without  him;  so  of  the 
dean  and  chapter.  And  he  accounts  for  the 
difference  that  there  shall  be  a  merger  when 
two  estates  meet  in  the  person  who  represents 
a  sole  corporation,  and  that  there  shall  not  be 
any  merger  when  two  estates  meet  in  a  per- 
son who  is  one  of  several  members  composing 
a  corporation  aggregate,  by  laying  down  a 
general  rule,  that  the  same  person  at  the  same 
time  cannot  have  an  assize  and  an  ejectment  for 
the  same  land ;  and  he  concludes  that  this  is 
the  reason  that  if  a  lease  for  years  be  made  to 
A.,  who  becomes  parson,  the  lease  is  extinct; 
and  so  of  a  master  of  an  hospital ;  but  that 
if  a  lease  for  years  be  made  to  A.,  one  of  the 
commonalty  of  London^  and  afterwards  he 
becomes  mayor,  this  lease  is  not  extinct ;  and 
so  of  a  dean  and  chapter  {d )  ;  for  the  mem- 
ber of  the  corporation  in  this  case  does  not 
make  the  body  corporate,  nor  at  the  time  of 
the  lease  made  was  head  of  the  corporation : 
and  that  there  are  two  several  persons  in  this 
case  of  a  corporation  aggregate,  one  a  natural 
body,  who  may  bring  an  ejectment ;  the^other 

((/)  See  1  Inst.  325.  b. 
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a  body  politic  and  aggregate,  which  may 
bring  an  assize,  and  both  at  llie  same  time 
for  the  same  land. 


Other  Exceptiom. 

The  exceptions  in  favour  of  estates^tail, 
and  of  those  who  have  an  instantaneous  or 
temporary  seisin,  to  the  intent  that  uses  may 
be  raised  upon  their  seisin,  might  with  pro- 
priety have  been  considered  in  this  place: 
for  the  former  of  these  exceptions  is  allowed 
on  legal  the  other  on  equitable  grounds, 
expressly  adopted  into  the  law  by  the  statute 
of  uses.  The  principle  is,  that  these  estates 
are  not  held  by  the  person  as  the  complete 
owner  of  them.  On  the  exceptions,  as  they 
apply  to  these  estates,  a  more  enlarged  and 
detailed  view  will  be  taken  under  a  particular 
division  set  apart  for  this  purpose  (e). 


The  Exemptim  doe,  not  apply  between  Trustees 

and  Cestuis  que  Trust. 

Notwithstanding  one  of  two  estates  may 
be  held  in  trust,  and  the  other  be  held  bene- 
fidally  by  the  same  person  (/),  or  that  both 

(f)  2  Black.  Comment  178. 
(/)  Siderfia,  75.    Lte's  cam,  3  Leo.  1 1 4. 
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estates  may  be  hdd  by  tbe  same  person  on 
tbe  same  or  on  different  trusts,  the  doctrine 
of  merger  will  operate  on  these  estates.  For 
as  to  legal  estates,  the  exception  to  the 
application  of  this  doctrine  extends  to  those 
instances  only  in  which  one  person  has  the 
legal  ownership  of  several  estates  in  different 
rights;  viz.  one  in  his  own  right,  and  the 
other  in  another  right:  and  in  which  the 
law,  as  distinguished  from  equity  (g),  takes 
notice  of  these  different  rights.  Now  of 
trusts,  the  law  does  not  for  this  purpose  take 
any  notice.  Over  the  beneficial  ownership 
under  the  trust  courts  of  equity  alone  have 
jurisdiction.  But  though  in  point  of  law 
l;he  doctrine  of  merger  takes  place,  tqviiy 
will  interpose^  axid  by  its  interference  will,  as 
against  the  person  who  has  occasioned  the 
prejudice  to  the  beneficial  owner  entided 
under  the  trust,  and  all  persons  claiming 
under  such  wrong-doer  without  consideration, 
or  with  notice  of  the  equitable  title,  support 
the  trust  by  way  of  charge  on  the  land,  by 
decreeing  possession  of  the  lands  for  tbe  time 
of  the  estate  which  is  merged,  or  by  decreeing 
a  conveyance,  as  tbe  circumstances  of  the  case 
shall  require,  and  as  will  be  the  means  of  ad- 
ministering the  most  complete  and  effectual 
justice  to  tbe  cestui  que  ti^ust.    There  area  few 

(g)  3  Leo.  6. 
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cases  in  the  books  from  which  these  distinc- 
tions may  be  collected. 

In  Vincent  Lee's  case  (A),  VincerU  Lee  being 
seised  in  fee,  had  issue  three  sons,  F.,  G.,  and 
J.,  and  devised  that  J.  his  son  should  have 
the  land  for  thirty-one  years  without  im- 
peachment of  waste,  to  pay  certain  debts  and 
legacies;  the  remainder,  after  the  term  ex- 
pired, to  the  heirs  male  of  the  body  of  the 
said  J.  begotten;  and  further  willed,  that 
if  the  said  J.  die  within  the  term  aforesaid, 
then  G.  his  son  shall  have  such  term,  and 
then  also  shall  be  executor;  but  made  the 
said  J.  his  present  executor,  and  died. 

J.  entered  by  force  of  the  devise,  F.  died 
without  issue,  by  which  the  fee-simple  de- 
scended on  J.,  who  had  issue  P.,  and  died 
within  the  term. 

P,  entered ;  G.,  as  executor,  entered  upon 
him,  and  he  re-entered  ;  upon  which  re-entry 
G.  brought  trespass. 

And  it  was  held  that  the  plaintiff,  namely, 
G.,  the  devisee  of  the  second  term,  should 
recover. 

And  by  Manwood^  in  construction  of 
wills  all  the  words  of  the  will  are  to  be 
compared  together,  so  as  there  be  not  any 
repugnancy  between  all  the  parts  of  the  will, 
or  between   any  of  them,   so  that  all  may 

( h)  3  Leo.  I  fO. 
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Stand ;  and  the  intent  of  the  testator  was, 
that  his  son  J.  should  have  the  lands  for 
thirty-one  years,  if  he  so  long  lived,  and  if 
he  died  within  the  term,  that  G.  his  son  should 
have  such  term.  And  he  held  that  the  same 
was  in  J.  an  estate  by  limitation,  and  he 
could  not  sell  it,  nor  could  it  be  extinct  by 
act  in  law,  or  of  the  law.  It  was  a  lease 
determinable  by  his  death,  and  so  shall  be 
the  lease  of  G  •  determinable  upon  his  own 
death ;  and  G.,  upon  the  death  of  J.  within 
the  term,  shall  have  the  residue  of  the  num- 
ber of  the  years  limited  by  the  former  devise ; 
soil,  so  many  in  number  as  were  not  expired 
in  the  life  of  J.,  who  was  first  executor,  to  that 
special  purpose.  Gent,  Baron^  to  the  same 
intent :  here  he  hath  the  same  term  as  execu- 
tor ;  and  it  is  not  like  a  term  devised  which 
the  party  hath  as  legatee ;  but  in  our  case  he 
hath  only  authority  in  this  lease  as  executor, 
and  the  land  was  tied  to  the  time,  and  the 
authority ;  and  when  the  same  determines  in 
his  person,  then  the  land  departs  from  him  to 
G.,  who  was  a  special  executor  to  that  pur- 
pose, as  J.  was  before.  And  G.  had  not  the 
same  term  which  J.  had ;  but  such  a  term. 
Clarky  Baron^  accorde ;  and  he  said  that  the 
will  was  further,  that  if  G.  died  before  his 
debt  paid,  and  his  will  performed,  and  the 
jury  finding  all  the  special  matter  concluded, 
that  if  the  term  limited  to  J.  be  extinct,  thea 
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tkey  find  for  the  defendant  And  he  hdd 
clearly  that  J.  had  diis  term  of  thirty*one 
years  as  executor ;  and  that  by  the  descent  of 
the  inheritance  to  J.  the  term^  qa  to  himself ^ 
was  gone;  but  as  to  creditors  and  to  the 
legatees,  it  shall  be  said  in  esscj  and  be  assets 
in  his  hands :  and  because  that  the  term,  as 
to  that  purpose,  shall  be  said  m  esse^  he  died 
within  tibie  term,  within  the  intent  of  the  said 
will.  And  this  word,  term,  is,  vos  polysemoy 
terminus  status^  terminus  temporis^  terminus 
lod.  And  in  our  case  the  word  term  hath 
reference  to  time,  and  not  to  estate ;  for  the 
testator  did  respect  the  time  in  which  his 
will  might  be  performed,  and  that  was  thirty- 
one  years ;  as  if  J.  make  a  lease  during  the 
term  that  J.  S.  hath  in  the  manor  of  D.,  and 
J.  S.  hath  forty  years  in  it,  now,  although 
that  J.  S.  surrendereth  or  forfeiteth  it,  yet  he 
shall  hold  over,  but  he  shall  have  it  for  forty 
years ;  for  my  lease  refers  to  the  time,  and 
not  to  the  estate.  In  the  like  manner,  here 
G.  cannot  have  the  same  term  which  J.  had> 
nor  for  thirty-one  years  after  the  death  of  J., 
but  so  much  of  the  said  thirty -one  years  shall 
be  cut  off  in  the  interest  of  it  as  J.  had  en- 
joyed it ;  and  G.  shall  have  as  many  years  as 
J.  hath  left ;  and  G.  shall  perform  so  much 
of  my  will  as  J.,  at  his  death  within  the  term 
aforesaid,  shall  not  have  performed :  as,  if  I 
lease  my  land  to  one  until  he  hath  levied 
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one  hundred  pounds,  and  if  he  dieth  before 
that  he  hath  levied  it,  then  J.  S.  shall  have 
such  term  for  the  levying  of  it :  the  first  les^ 
see  levieth  fifty  pounds,  and  dieth ;  J«  S.  may 
levy  the  residue,  but  not  the  whole. 

The  case  of  Vincent  Lee  must  be  read  with 
great  caution.  It  contains  many  proposi-* 
tions  applicable  to  merger,  which  are  not  to 
be  understood  as  law.  For  J.  had  the  term 
as  devisee  and  not  as  executor ;  and  if  he 
had  had  the  term  as  executor,  the  term 
would  not  have  been  merged  by  a  descent  to 
him. 

Again,  in  Marmaduke  Danby  v.  John 
Danby  and  Samuel  Pierce  (i)^  the  plaintiff 
was  possessed  of  the  lands  for  a  long  term, 
viz.  three  thousand  years,  and  being  very 
aged,  and  having  several  young  children,  the 
defendant  Johny  his  son  and  heir,  by  combi-- 
nation  with  the  other  defendant,  Pierce^  who 
was  seised  of  the  reversion  in  fee,  did  frauds 
ulently  procure  him  to  convey  the  same  to 
the  use  of  the  plaintiff  and  his  heirs,  or  to  the 
use  of  the  plaintiff  for  life»  remainder  to  the 
defendant  Danby  and  his  heirs,  or  to  some 
such  effect  or  purpose,  to  drown  the  said 
estate  and  term  of  years  in  the  inheritance 
of  the  premises,  and  this  without  the  plain- 
tiff's privity,  and  to  hinder  him  from  making 

(t)  Finch.  Rep.  220. 
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a  provision  for  his  younger  children.  All 
this  matter  appeared  to  the  court ;  and  it  was 
decreed  that  the  plaintiff,  his  excutors,  ad- 
ministrators, and  assigns,  and  all  claiming  by 
or  under  him  or  them,  should  peaceably  hold 
the  premises  during  the  said  term  of  three 
thousand  years,  against  the  defendants,  and 
without  their  interraption,  and  notwithstand- 
ing such  conveyance  there  should  be  no 
merger  of  the  term,  and  that  the  same  should 
not  be  given  in  evidence,  or  any  use  made 
of  it  against  the  plaintiff,  his  executors,  &c. 
And  that  the  plaintiff,  and  his  executors,  &c. 
might  assign  and  dispose  thereof  in  as  ample 
a  manner  as  if  such  conveyance  had  never 
been  made. 

The  precise  import  of  this  decree  is  not 
easily  collected  from  the  report.  When  the 
court  said  there  should  be  no  merger  of  the 
term,  they  must  have  meant,  in  point  of  effect 
and  beneficial  ownership.  That  the  term 
was  merged  at  law  was  not  denied ;  and  the 
court  could  not  restore  the  termor  to  his  legal 
right,  or  revive  the  term,  or  prevent  the 
legal  operation  of  merger.  Its  jurisdiction 
was  confined  to  the  power  of  restraining 
those  who  had  practised  this  fraud  on  the 
plaintiff  from  availing  themselves  of  the 
legal  right  they  had  obtained  under  this 
operation  of  the  law.  This,  in  truth,  was  the 
scope  of  the  decree,  and  it  is  evident  that  the 


ON  MERGER.  32 1 

court  considered  the  situation  of  the  parties 
in  this  light.  To  what  other  purpose  did  the 
court  decree  that  the  plaintiff  should  enjoy 
without  any  interruption  from  the  defend- 
ants? for  unless  the  term  was  merged  the 
defendants  could  not  give  any  interruption 
to  the  complaint,  and  when  the  court  re- 
strained the  defendants  from  giving  in  evidence 
or  making  use  of  the  deeds,  which  caused 
the  merger  of  the  term,  they  must  have  pro- 
ceeded on  the  conclusion  that  the  term  was 
merged  at  law,  and  that  this  was  a  mode  of 
depriving  the  defendants  of  all  advantage 
from  the  fraud  they  had  practised. 

This  case  may  therefore  be  considered  as 
proceeding  on  the  admission  that  a  merger 
had  taken  place. 

In  Satmders  v.  Boumfordy  AUen^  and  others^ 
John  Allen  (A:),  who  was  seised  in  fee,  did  by 
indenture,  dated  25th  April,  lOlh  James, 
grant  the  lands  to  Richard  Saunders^  with  a 
covenant  for  further  assurance.  This  grant 
was  only  for  a  term  of  one  thousand  years, 
and  Richard  Saunders^  upon  the  marriage  of 
his  son  John^  with  Ann  Andrews^  assigned 
the  residue  of  the  term  to  his  son  John^  who 
enjoyed  the  same  for  thirty-five  years. 

John  Saunders  on  the  20th  August,  1662, 
assigned    the  remainder   to  Thomas  Harris^ 

(k)  Finch's  Rep.  424^ 
VOL.  III.  Y 
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and  John  Alien  the  grandson  of  the  first 
lessor^  who  at  that  time  had  the  reversion  as 
the  heir  at  law  of  the  lessor,  in  trust  for  the 
benefit  of  his  wife  and  children.  The  trus- 
tees accepted  the  trust,  and  declared  it  to  be 
for^im  the  wife  of  John  SaunderSy  and  for 
the  education  and  raising  portions  for  her 
younger  children,  and  after  her  decease  in 
trust  for  Edward  her  eldest  son,  and  that 
on  request  they  would  assign  the  same  to 
him,  and  the  premises  were  enjoyed  accord* 
ingly.  Edzmrdy  in  1668,  devised  the  residue 
of  the  same  term  to  Margaret  his  wife,  who 
on  the  23d  July,  19  Car.  2,  sold  it  to  the 
plaintiff,  Nicholas  Saunders^  for  a  valuable 
consideration,  and  Thomas  Harris^  who  was 
the  surviving  trustee  of  John  Saunders ;  and 
the  children  of  the  said  John  all  joined  in  the 
sale,  and  the  plaintiff  enjoyed  the  premises 
quietly  for  many  years. 

Afterwards,  Isabella  Allen  claimed  a 
title  as  heir  at  law  of  John  Allen j  the  ori- 
ginal lessor,  viz.  as  daughter  and  heir  to 
Thomas  Allen^  who  was  son  and  heir  of  John 
Allen^  who  was  son  and  heir  of  the  said  John 
who  granted  the  original  lease.  The  defend- 
ant Boumford  claimed  as  administrator  de 
bonis  nofi  of  Thomas  AUeUj  and  John  AUen 
his  son. 

The  title  of  Isabella  was,  that  a  moiety  of 
the  said  term  was  merged  in  the  inheritance, 
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for  that  John  Saunders^  20th  August   16^^ 

assigned   the  whole  to  Thomas  Harris,  and 

John  AUeny  who  was  then  heir  at  law  to  the 

reversion  in  fee,  and  grandfather  of  the  said 

IsabeUa;  so  thiat  a.moietjof  the  said  term* 

was  merged  in  him,  and  Isabella  had  reco« 

tered  the  said  moiety  in  ejectment,  and  was 

then   in   possession   thereof.      The   plaintiff 

therefore  exhibited  his  bill  against  the  de-^ 

fendant  to  have  one  moiety  of  the  term  con* 

firmed  to  him,  which  was  then  claimed  bj 

the  administrator   de    bonis   non^    and  liiat 

Isabella  might  inake  a  new  grant  of  the  other 

moiety  which  was  merged  as  aforesaid. 

And  the  court  decreed  that  the  plaintiff 

should  hold  the  premises  during  the  remain-* 

der  of  the  term,  notwithstanding  the  merger 
of  the  moiety  \  and  that  the  defendant  Isa^ 

beUa  should  make  a  further  assurance  of  the 
remainder  of  the  said  term,  so  that  in  this 
case  the  court  clearly  and  unequivocally  re- 
cognized the  law  of  merger,  and  its  applica-? 
tion  to  one  moiety  of  the  term,  for  the 
terms  of  the  decree  are,  that  the  plaintifi^ 
should  enjoy  notwithstanding  the  merger  of 
the  moiety  :  and  the  court  extended  its  relief* 
by  decreeing  that  a  conveyance  should  be; 
made  of  that  moiety,  for  the  residue  of  the 
term  by  Isabella^  in  whose  estate,  when  vested 
iQ  her  ancestor,  the  moiety  of  the  term  had 
been  merged.    This  case  then  is  an  authority, 

Y   2 


9M  ON  MERGER. 

for  the  general  assertion  which  has  been 
made*  that  equity  will  support  the  interest 
of  the  cestui  que  trusty  and  will  also  order  a 
conveyance  to  revive  the  legal  estate,  when 
such  conveyance  is  requisite  to  the  due  ad- 
ministration of  justice. 

On  this  case  other  observations  present 
themselves.  It  shows  that  equity  will  inter- 
fere, and  administer  relief,  even  when  the 
merger  has  been  a  consequence  of  the  act  of 
the  trustee  of  the  term  which  is  merged; 
and  will  extend  its  relief  even  against  the 
heir  of  that  person,  although  no  fraud  is 
imputable  to  this  person  or  his  heirs.  The 
ground  of  rehef  in  these  cases  is,  that  the 
merger  of  the  term  is  an  accident  prejudicial 
to  one  of  the  parties  interested,  contrary  to  the 
agreement  betnpeen  them^  and  their  intention, 
and  perhaps,  in  some  degree,  on  the  presumed 
agreement  on  the  part  of  the  reversioner,  that 
he  will  be  a  trustee  for  the  purposes  declared 
of  the  estate  which  is  merged. 

From  Cheneys  case  it  appears  that  this 
was  the  law  prior  to  the  statute  of  uses ;  and 
if  it  was  the  law  at  that  time  it  must  be  the 
law  at  this  day.  Without  the  exception  in 
the  statute  of  uses  which  saves  the  former  es- 
tate of  a  releasee,  feoffee^  &c.  to  uses,  it  should 
seem  that  at  law  the  estate,  previously  in  the 
feoffee,  releasee,  &c.  would  have  merged ; 
and  that  the  legislature  aware  of  this  appli- 
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cation  of  the  law,  and  also  of  the  controlling 
jurisdiction  of  a  court  of  equity,  placed  the 
case  on  the  footing  on  which  it  stood  in 
equity,  in  those  instances  in  which  the 
trustee  would  not  have  been  compelled  to 
convey  the  estate  of  which  uses  were  declared, 
till  he  had  secured  to  himself  the  same  de-^ 
gree  of  ownership  which  he  had  before  his 
former  estate  was  merged,  by  the  acceptance 
or  descent  of  the  estate  of  which  uses  were 
declared. 

Before  the  observations  on  the  case  of 
Saunders  and  Boumford  are  closed,  it  will 
be  material  to  observe,  that  for  the  claim  of 
the  administrator  de  bonis  non  of  Thomas 
Allen^  and  John  Allen  his  son,  there  was  not 
the  least  pretence  at  law  or  in  equity.  There 
either  was  a  merger  of  the  term  for  a  moiety, 
or  not :  if  there  was  not  any  merger,  then 
the  whole  term  continued  to  Harris  the  sur- 
viving trustee ;  and  if  the  term  was  merged 
for  a  moiety,  the  moiety  of  the  term  must 
have  been  merged  in  the  inheritance ;  and  no 
one  except  the  heir  at  law  could  have  sup^ 
ported  a  claim  in  respect  of  the  other  moiety 
of  the  lands  comprised  in  the  term. 

The  consideration  of  this  point  of  equity 
also  arose  on  the  Duke  of  Norfolk's  case  (/) ; 
and  though  in  that  case  the  term  was  ex  tin-* 
guished   by  surrender^  and  not  by  merger, 

(/)  3  Ch.  Ca..l5. 
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yet  the  reason  is  equally  applicable ;  and 
in  delivering  his  opinion  on  that  case  Lord 
Chief  Baron  Montague  said,  this  term  is  gone 
indeed,  and  merged  in  the  inheritance,  yet 
the  trust  of  that  term  remains  in  equity ;  and 
if  this  trust  be  destroyed  by  him  that  had  it 
assigned  to  him,  this  court  (the  chancery)  has 
full  power  to  set  it  up  again,  and  to  decree 
the  term  to  him  to  whom  it  did  belong,  or 
a  recompense  for  it. 

In  ViUers  v.  Villers  (fn\  it  was  insisted,  on 
one  side,  that  a  term  of  sixty  years  was 
merged,  by  being  created  to  the  same  person 
to  whom  the  fee  was  devised,  who  had  like- 
wise the  reversionary  interest  in  another  term 
for  ninety-nine  years;  but  Mr.  Villers's  coun* 
sel,  on  their  side,  contended  there  was  not 
any*  merger,  because  there  was  a  tmst  of  the 
t^m,  the  trust  kept  the  term  separate,  and 
consequently  it  was  not  merged. 

This  argument  may  be  tenable  in  equity, 
when  a  distinct  right  is  in  a  stranger  under 
the  trusts  (n) ;  but  then  the  legal  estate  merges, 
and  equity  interferes  only  to  sustain  the  in- 
terest of  Uie  cestui  que  trust. 

Most  of  the  cases  cited  as  applicable  to 
the  point  under  consideration  have  arisen  on 
the  merger  of  the  estate  charged  with  the 
trust  in  the  estate  which  the  trustee  had  in 
^s  own  right.     Cases  may  occur  in  which 

(m)  *l  Atk.  72.  (n)  2  Vern.  91. 
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jtbe  estate  of  the  trustee  held  in  his  own 
right,  may  become  merged  in  an  estate  con«- 
veyed  to  him,  or  devolving  on  him  by  de- 
scent. Under  these  circumstances  the  doc- 
trine of  merger  is,  on  the  one  hand,  equally 
applicable  between  these  estates ;  on  the 
other  hand,  courts  of  equity  are  equally  open 
to  aflford  relief  to  the  trustee  for  the  purpose 
of  giving  him  the  full  benefit  of  his  own 
estate.  ^Phe  equity  of  the  trustee  is  equally  as 
strong  as  the  equity  of  the  cestui  qtie  trust ; 
and  the  court  would  not  order  the  trustee  to 
convey  till  the  time  of  his  estate  was  expired, 
or  without  allowing  him  to  make  such  a  con- 
veyance as  would  give  him  a  legal  title  to  ai;i 
estate  of  the  same  extent,  and  equally  bene- 
ficial  with  his  former  estate. 

Though  a  trust  will  not  prevent  the  mer- 
ger of  one  of  two  legal  estates  (o),  yet  when 
the  same  person  has  the  trust  or  beneficial 
ownership,  and  also  the  legal  estate,  though 
they  are  derived  under  distinct  titles,  the 
trust  will  merge  in  the  legal  ownership.  For 
this  purpose  there  is  a  general  rule  in  equity, 
admitting,  however,  of  some  exceptions,  that 
a  person  cannot  be  a  trustee  for  himself;  and 
another  general  rule,  also  admitting  of  some 
exceptions,  that  as  between  real  and  personal 


(o)  Cooke  V.  Cooke,  2  Atk.  y.  Sales,  2  Wils.  331.  Fillers 
67.  WiUougUy  v.  Wiliaughby,  v.  Villers,2Atk.72.  Capel  v. 
1  Term.  Rep.  766.     Goodright     Girdler,  9  Ves.  509. 
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representatives,  or  between  different  classes 
of  heirsy  or  heirs  in  different  lines  (p),  there  is 
not  any  equity.  The  legal  right  must  prevail, 
and  it  prevails  because  a  court  of  equity  will 
not  administer  any  relief. 

Therefore,  except  in  the  case  of  infants, 
&c.  an  equitable  charge  will  merge  in  the 
legal  ownership  when  they  are  united  (q) ;  an 
equitable  term  will,  as  between  the  heirs  and 
executors,  merge  in  the  legal  estate  of  inhe- 
ritance, though  it  be  in  tail,  2  Plow.  605 ;  an 
equitable  fee  by  descent  er  parte  patemd 
will  merge  in  the  legal  fee  taken  by  descent 
ex  parte  matemA;  so  as,  in  the  two  former 
cases,  to  exclude  the  person  entitled  to  the 
charge,  and  in  the  latter  case  to  exclude  the 
paternal  heirs  in  favor  of  the  maternal  heirs. 

In  Doe^  lessee  of  Balch  v.  Toti  and  others^ 
which  was  determined  in  the  court  of  Com- 
mon Pleas,  in  Trinity  term  8  Geo.  3,  the 
circumstances  were  these  (r):  It  was  an 
ejectment  tried  before  Hewitt^  Justice,  at  the 
assizes  for  Somersetshire,  and  a  special  ver- 
dict was  found,  which  stated,  that  Mary 
Mortimer^  being  seised  in  fee  of  an  estate,  of 
which  the  premises  in  question  were  an  undi- 
vided moiety,  on  her  marriage,  conveyed  to 
trustees  and  their  heirs,  to  the  use  of  them 
and  their  heirs,  upon  trust,  to  permit  her  to 


if)  3  Ves.  Jun.  S%9.  (r)  Cited  Dougl.  772. 

iq)  9  Mod.  220.  2  Vern.  91. 
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receive  the  rents  and  profits  to  her  separate 
use  during  life,  and  to  grant  and  convey  the 
estate,  or  any  part  thereof,  to  the  use  of  such 
person  or  persons  in  fee,  or  otherwise,  as  she, 
whether  married  or  sole,  by  deed  or  will, 
should  appoint,  and  for  want  of  such  ap- 
pointment to  the  use  of  the  husband  for  life, 
remainder  to  her  first  and  other  sons  in  tail, 
remainder  to  her  daughters  in  tail,  as  tenants 
in  common,  remainder  to  her  right  heirs. 
The  marriage  took  effect,  and  she  died,  leav- 
ing her  husband  and  an  only  daughter,  an 
infent ;  the  husband  afterwards  died,  and  then 
the  daughter  died,  being  still  under  age,  and 
without  issue.  The  lessor  of  the  plaintiff 
and  one  Newton  were  the  heirs  at  law  of  the 
daughter  ew  parte  matemdj  (being  the  sonis 
of  two  deceased  sisters  of  the  mother,)  and 
on  the  daughter's  death  they  entered  on  the 
estate.  The  lessor  of  the  plaintiff  and  the 
surviving  trustee,  by  lease  and  release,  recit- 
.  ing  as  above,  and  that  Newton  had  for  a 
certain  sum  agreed  to  purchase  the  lessor  of 
the  plaintiff's  moiety,  and  in  consideration 
of  the  stipulated  price  conveyed  that  moiety 
to  Newton  in  fee.  On  the  same  day,  by 
lease  and  release,  also  reciting  as  above,  the 
trustee  conveyed  the  other  moiety  in  fee 
to  Newton.  Newton  died  seised  of  all  the 
estate,  leaving  the  lessor  of  the  plaintiff  his 
heir  at  law  ex  parte  matemdj  and  the  defend- 
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aots  his  heirs  at  law  ex  parte  patemd.  The 
question  on  the  special  verdict  was,  whether 
the  moiety  conveyed  by  the  surviving  trustee 
alone  to  'Newton^  (for  which  moiety  only  the 
action  was  brought,)  belonged  to  the  lessor  of 
the  plaintiff,  or  to  the  defendants  ?  The  court 
unanimously  decided  in  favour  of  the  latter, 
though  it  was  contended  that  the  kgal 
estate  should  follow  the  old  use  which  had 
come  to  Newton  by  descent  ex  parte  matemd : 
so  that  though  Newton  took  nothing  by  pur- 
chase from  the  trustee  but  the  mere  legal 
estate,  yet  it  was  determined  that  the  whole 
should  descend  from  Newton  in  the  paternal 
line^  as  in  other  cases  of  purchase. 

In  Goodright  v.  Wells  («),  James  Selby^  Ser- 
jeant at  law,  agreed  for  the  purchase  of  the 
estate  in  question,  and  paid  for  it,  but  died 
before  any  conveyance  was  made  of  it  to  him, 
having  by  his  will  (made  subsequent  to  the 
agreement)  devised  "  all  the  rest  of  his  real 
^^  and  personal  estate,  whatsoever  and  where- 
^*  soever,  to  his  said  wife,  in  trust,  that  she 
*^  do  thereout  educate  and  maintain  his  said 
^^  son  until  he  should  attain  the  age  of 
*^  twenty-one  years,  and  until  he  should  have 
^^  sufficiently  settled  and  secured  to  and  upon 
^^  his  the  testator's  said  wife  what  is  to  be 
^  settled  upon  and  given  to  her  as  aforesaid, 

(«)  Doug.  771. 
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^^  and  afterwards  in  trust,  to  convey  and 
^  dispose  of  all  the  then  rest  of  his  real  and 
^^  personal  estate,  and  the  produce  thereof, 
^'  to  his  said  son,  his  heirs,  executors,  and 
^^  assigns ;  but  in  case  his  said  son  should 
^^  die  without  issue  before  he  should  attain 
**  his  said  age  of  twenty-one  years,  then  in 
"  trust,  &c"  After  the  testator's  death  a 
conveyance  by  lease  and  release  of  the  estate 
in  question  was  made  to  Mrs.  Selby^  the 
widow,  who  died  before  the  son  attained  his 
age  of  twenty-one  years,  and  he  afterwards 
attained  that  age,  and  died  in  1772»  having 
been  always  in  possession  of  the  estate  after 
the  death  of  his  mother,  and  having  devised 
it  to  charitable  uses,  which  devise  was  void 
by  the  statute  of  mortmain.  The  lessor  of 
the  plaintiff  was  his  heir  at  law  on  the  part 
of  the  mother,  and  the  defendants  his  heirs 
at  law  on  the  part  of  the  father's  mother. 

Lord  Mansfield^  (aftier  stating  the  case,) 
observed : — Serjeant  SeUn^y  after  his  purchase, 
was  owner  of  the  equitable  estate,  and  had 
a  right  to  go  into  chancery  to  compel  a  con- 
veyance. After  his  death  the  vendor  con- 
veyed to  the  widow,  which  conveyance,  on 
the  condition  of  the  son's  living  till  twenty- 
one,  and  making  a  certain  provision  for  her, 
was  to  be  absolutely  in  trust  for  him.  He 
outlived  his  mother,  and  on  her  death  the 
trust-estate  was  completely  vested  in  him. 
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(the  subsequent  limitations  in  the  will  being 
on  contingenccs  which  never  happened,)  and 
the  legal  estate  descended  to  km  from  her. 
The  question  is,  to  whom  the  whole  estate 
descended  on  the  death  of  the  son  ?  For  it 
did  descend,  the  devise  to  charitable  uses 
being  void.  If  it  descended  from  the  mo- 
ther, the  lessor  of  the  plaintiff  takes  as  heir 
at  law.  But  it  was  contended  that  though 
he  is  heir  there  is  a  trust  for  the  paternal 
heirs ;  and  it  was  said  to  be  settled  that  the 
court  will  not  suffer  a  trustee  to  recover  in 
ejectment  against  the  ceshd  que  trust.  When 
tfiis  was  mentioned  on  the  trial,  I  said,  as  I 
did  the  other  day  in  the  case  of  Doe  v.  Potty 
that  this  rule  is  subject  to  the  qualification  of 
its  being  clearly  the  case  only  of  a  mere  trust, 
for  then  by  taking  notice  of  it  (t)  the  court 
prevents  delay  and  expense,  but  it  will  not 
decide  when  there  is  a  doubt,  but  leave  the 
question  to  a  jurisdiction  which  regularly 
takes  cognizance  of  matters  of  trust.  The 
counsel  said  there  might,  perhaps,  be  cases 
on  the  subject,  and  the  parties  wished  to  have 
the  opinion  of  the  court.  Now  who  is  to  be 
considered  as  heir  at  law  on  this  ejectment? 
It  would  be  sufficient  for  the  judgment  which 
I  shall  deliver,  to  say  that  it  is  not  a  clear 
case;  that  the  lessor  of  the  plaintiff  is  a  mere 

(i)  This  practice  is  6ver-nilecl. 
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trustee,  for  that  point  being  doubtful,  he  is 
entitled  to  recover  at  law,  as  he  certainly  has 
the  legal  right.  But  I  will  go  farther,  and 
throw  out  some  observations,  to  show  that  it 
is  not  only  doubtful,  but  that  the  iocUnation 
of  my  opinion  is,  that  you  cannot  support 
such  a  trust.  A  case  so  circumstanced,  in 
every  particular,  probably  never  existed  be- 
fore, and,  perhaps,  never  may  happen  again. 
But  cases  must  often  have  happened  on 
which  the  general  question  would  arise, 
viz.  whether,  when  ce^td  que  trwt  takes  in 
the  legal  estate,  possesses  under  it,  and  dies, 
the  legal  and  equitable  estate  shall  open  on 
his  death,  and  be  severed  by  the  different 
heirs  ?  Consider  it,  first,  upon  authority, 
and,  secondly,  upon  principle. 

1st.  No  case  has  ever  existed  where  it  has 
been  so  held ;  hone  where  the  heir  at  law  of 
one  denomination,  has,  on  the  death  of  the 
ancestor,  been  considered  as  a  trustee  for  the 
heir  at  law  of  another  denomination,  who 
would  have  taken  the  equitable  estate  if 
that  and  the  legal  estate  had  not  united. 

2nd.  On  principle  it  seems  to  me  impos- 
sible, for  the  momerU  both  meet  in  the  same 
person  there  is  an  end  of  the  trust.  He  has 
the  legal  interest,  and  all  the  profits,  by  his 
best  title : — A  man  cannot  be  a  trustee  for 
himself.  Why  should  the  estates  open  upon 
his  death?     What-  equity  has  one  set  of 
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heirs  more  than  the  other?  He  may  dis* 
pose  of  the  whole  as  he  pleases,  and  if  he 
does  not,  there  is  no  room  for  chancery  to 
interpose,  and  the  rule  of  law  must  prevail* 
The  case  in  the  Common  Pleas  (ti)  is  an 
authority,  if  it  went  on  this  ground,  and 
I  am  told  it  did.  There,  the  cestui  que  trust 
taking  the  legal  estate  as  a  purchaser  the 
descent  was  altered.  Qudcumque  vi&  datdf 
therefore,  the  lessor  of  the  plaintiff  is  en- 
tided*  If  the  question  is  doubtful,  then,  in 
this  court,  the  legal  right  must  prevail, 
and  if  the  weight  of  opinion  and  argument 
is  that  the  legal  estate  must  draw  the  trust 
afler  it,'  the  case  is  still  stronger  against  the 
defendants. 

Willes^  Justice : — I  entirely  agree  with  my 
lord  as  to  the  legal  estate;  but  my  doubt 
is,  what  has  become  of  the  equitable  use: 
let  us  see  how  the  facts  stand.  The  money 
was  paid  by  the  father,  but  he  died  before 
any  conveyance;  devising  as  stated  in  the 
case.  Now  what  was  the  ancient  use  ?  It 
was  to  the  heirs  es  parte  patemA.  I  do  not 
agree  that  there  is  no  difference  as  to  the 
different  heirs;  when  the  question  is  be-; 
tween  those  of  the  paternal  and  those  of 
the  maternal  line,  the  law  always  gives  the 
preference  to  the  former.    After  the  father'si 

(u)  Dot  V.  Tptty  supra,  328. 
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death  a  conveyance  was  made  to  the  widow 
and  her  heirs,  in  trust.  So  the  estate  in 
her  was  not  absolute,  but  charged  with  the 
trust.  Suppose  the  son  in  his  life-time 
had  called  in  the  legal  estate,  and  become 
a  purchaser,  there  is  no  doubt  but  in  that 
case  the  paternal  heirs  would  have  suc- 
ceeded. There  having  been  no  such  con* 
veyance  to  him  the  legal  estate  descended 
to  him  from  the  mother.  But  I  think  he 
took  it  clothed  with  the  trust,  and  subject 
to  the  ancient  use;  I  do  not  say  he  waa 
a  trustee  for  himself,  but  this  ancient  use 
remained  uncontrolled,  and  revived  as  be-' 
tween  the  different  heirs,  on  his  death ;  no 
act  having  been  done  to  alter  it.  If  there* 
fore  the  question  were  to  come  before  me 
in  another  court  J  should  decree  a  trust  in 
the  lessor  of  the  plaintiff.  But  he  certainly, 
is  entided  to  the  legal  estate,  and  that  is 
enough  here. 

Ashhursty  Justice,  added : — We  all  agree, 
that  if  there  is  a  doubt  as  to  the  trust 
the  lessor  of  the  plaintiff  is  entitled  to  the 
estate  in  this  court ;  and  therefore  it  is  not 
necessary  to  give  any  opinion  on  the  other 
point  But  as  it  has  been  moved,  I  will 
mention,  that  I  am  inclined  to  be  of  opinion 
that  the  trust,  as  well  as  the  legal  estate^ 
shall  go  to  the  heirs  ex  parte  patemd.  To 
support  the  contrary  position    it  must  be 
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said  that  the  son  took  as  trustee  for  him- 
self and  his  paternal  heirs ;  for  I  do  not  see 
how  the  estate  shall  open  for  the  heirs  if 
he  was  not  himself  a  trustee :  I  never  knew 
any  case  where  the  court  held,  when  an 
estate  came  by  descent,  that  the  heir  was 
a  trustee  although  the  ancestor  was  not. 
The  case  in  the  Common  Pleas  goes  a  great 
way  to  determine  this  question  ;  for  it  shows 
that  where  the  trust  and  legal  estates  join 
they  shall  both  go  according  to  the  legal 
estate. 

Butter^  Justice,  observed:— I  am  entirely 
of  the  same  opinion  with  my  lord  and  my 
brother  Ashhursty  on  both  points.  On  the 
first  we  are  all  agreed.  As  to  the  second,  it 
is  observable  that  no  case  has  been  cited, 
nor  do  I  believe  any  ever  existed,  where  in 
a  court  of  equity  an  heir  of  one  sort  has 
been  determined  to  hold  as  trustee  for  an 
heir  of  the  other  sort  In  a  court  of  law, 
try  the  question  by  the  principle  stated  by 
Mr.  Batt  (one  of  the  counsel),  viz.  that  where 
two  titles  unite  the  party  shall  be  in  of  the 
best.  What  is  the  better  title  here?  The 
clear  fee-simple  estate  which  descended  from 
the  mother.  I  think  there  is  a  mistake  in 
taking  the  heirs  on  either  side  into  con- 
sideration. They  had  no  interest  during  the 
life  of  the  ancestor ;  the  whole  was  in  him. 
The  only   person  to  be   considered  is  the 
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ancestor,  who  was  seised  in  fee  both  of  the 
legal  and  equitable  estate.  A  case  has  been 
put,  which  does  not,  in  my  opinion,  vary 
the  question,  viz.  the  case  of  the  son's  hav- 
ing called  for  a  conveyance.  However,  as 
the  mother  died  before  he  came  of  age,  and 
she  was  not  directed  to  convey  till  then, 
that  case  does  not  apply.  We  are  to  take 
the  facts  as  they  stand.  To  be  sure,  if  he 
had  taken  the  legal  estate  by  purchase,  the 
paternal  heirs  would  have  been  entitled,  but 
as  he  took  it  by  descent  from  his  mother, 
(and  the  case  would  have  been  the  same  if 
we  suppose  her  to  have  lived  beyond  his  age 
of  twenty-one,  and  that  he  never  called  for 
the  conveyance,)  I  think  the  trust  was  merged 
and  gone. 

For  the  purpose  of  trying  whether  in 
this  case  the  paternal  heir  had  any  equity 
against  the  maternal  heir,  a  bill  was  filed  in 
Chancery,  and  the  case  received  a  deter- 
mination in  that  court  in  favour  of  the  ma- 
ternal heirs  (x).  The  court  observed — ^Then 
the  next  question  is,  whether  upon  the 
case  made  by  the  plaintiff  he  is  entitled  to 
an  equity.  The  question  at  law  was  clear : 
there  could  be  no  question  about  that ;  but 
the  judges  intimated  their  opinions  upon 
the  equitable  point.  The  argument  of  Mr. 
Justice  JVUsan  was  more  equitable  than  legal 

{x)  3  V€8.  J.  339. 
VOL.  III.  Z 
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We  have  an   intimation  of  the  opinion  of 
Lord    Mansfield^   and   a  strong   opinion  of 
the  Judges  Ashkunt  and  Bvikr  against  the 
equity.      Mr.   Justice  WUless   opinion   was 
in  favour  of  the  equity.    The  question  now 
is,  whether  upon  the  case  now  coming  be-* 
fore  a  court  of  equity,  the  opinion  of  the 
three  judges  is  such  as  this  coiirt  will  follow. 
I  do  not  say  the  case  is  free  from  all  diffi* 
culty;    and  there  may  be  good  reason   to 
contend   that   the   situadon   of  the   trustee 
shall    not  affect    in  any  degree  the  estate 
coming  from   him   to  his  cestui  que    tn^: 
but  I  must  not  lay  that  down  too  broadly, 
for    that  is   not   the    fact.     In  FhiHps    v. 
Brydgt$  (tf)  I  stated,  as  aH  universal  propo- 
sition, that  wherever  the  legal  and  equitable 
estates    uniting    in    the    same    person    are 
co-extensive  and  conimensurate,    the  latter 
is  £(bsorbed   in  the  former.     I  stated,    and 
I  think   I  was  warranted  in  so  doing,  that 
no  act  of   the  trustee  can  in  any  degree 
vary  the  right  of  the  cestui  que  trust ;  but  I 
did  not  state,   nor  upon   full  consideration 
am  I  prepared  to  say,  that  it  was  ever  held 
that  the  situation  of  the   trustee,  and   the 
operation    of  law  arising  from  that   situa- 
tion,   and    the    relation    to   the    cestui   que 
trusty    does    not    make  considerable  differ- 
ence in  the  estates  to   be  taken :   as,   for 

(y)  3  Ves.  Jun.  126. 
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instance,  supposing  the  trustee  was  an  an- 
cestor of  the  cestui  que  trusty  and  dies,  and 
then  the  cestui  que  trust  dies,  is  there  any 
doubt  that  his  widow  would  be  dowable: 
though  if  the  cestui  que  trust  died  first  she 
unquestionably  would  not.  It  has  been 
argued,  that  the  trustee  is  a  mere  instru* 
ment,  and  his  situation  or  act  can  have  no 
effect  at  all  upon  the  estate.  I  have  put  a 
Case,  where  the  fact  being,  that  the  legal 
estate  descends  upon  the  cestui  que  trusty  and 
19  united  with  the  trust-estate,  he  becomes 
Solely  seised  at  law,  and  both  his  widow 
and  heir  are  entitled.  Therefore  the  situ- 
ation of  the  trustee  (I  do  not  say  his  act) 
may  make  a  considerable  difference.  If  the 
widow  of  Mr*  Selby  had  conveyed  to  the 
son,  it  is  clear  he  would  have  taken  an 
estate  descendible  to  his  heirs  ej?  parte  pa-' 
temdn  Suppose  she  had  made  a  feoffment 
to  the  use  of  herself  for  life,  remainder  to 
her  son,  she  would  have  had  no  intention 
of  giving  the  estate  in  any  new  hne,  (it  is 
to  be  supposed  she  would  rather  it  should 
continue  it  in  the  line  that  would  carry  it 
to  her  own  heirs ;)  but  that  act,  though  not 
done  with  that  view,  would  have  such  an 
effect.  So  where  an  heir  takes  by  devise 
instead  of  by  descent  the  consequences  are 
different :  but  that  was  never  insisted  on  as 
a   ground  of  equity.     If  an   heir  ex  parte 
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matemd  takes  by  devise^  that  would  let  in  his 
heirs  ex  parte  patemd ;  and  if  tbej  fail,  his 
heirs  er  parte  matemd  also :  if  he  takes  by 
descent,  he  would  only  take  an  estate  de- 
scendible to  his  heirs  er  parte  matemA^  and 
yet  if  he  can  take  by  descent  the  law 
makes  him  take  so.  The  case  of  an  escheat 
does  seem  a  hardship  upon  the  line  of  heirs 
that  would  have  succeeded,  if  Mr.  Selby 
had  taken  from  his  father.  That  is  the 
only  argument  that  pressed  upon  my  mind. 
Where  the  person  himself  has  an  equal,  co- 
extensive, estate  at  law  and  in  equity,  the 
legal  shall  prevail,  notwithstanding  the  case 
I  have  put  of  the  escheat.  I  have  not  found 
that  courts  of  equity  havd  ever,  upon  that 
circumstance,  held  that  he  is  not  to  be  con- 
siflered  as  having  a  co*extensive  estate  in  law 
and  equity. 

The  case  relied  upon  in  PhilUps  v.  Bridges 
was  Wade  v.  Pagety  1  Bro.  Chan.  Cas.  363. 
There  Lord  Thurlow  lays  down  an  univer- 
sal proposition,  to  which  I  am  inclined  to 
accede;  that  where  the  estates  unite,  the 
equitable  must  merge  in  the  legal.  That 
was  the  principle  of  the  opinion  of  the 
Judges  in  Goodright  v.  JVells;  and  upon  con- 
sideration I  am  inclinecl  not  to  lay  any  re- 
striction upon  or  to  narrow  it  in  any  respect, 
but  to  hold,  that  by  whatever  means,  whe- 
ther by  conveyance  or  otherwise,  a  person 
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obtains  the  absolute  ownership  af  law  of  the 
estate,  though  he  acquired  that  by  an  equi- 
table title,  and  both  either  came  together,  or 
are  afterwards  united  in  him,  the  legal  will 
prevail,  the  equitable  is  totally  gone  for  the 
purpose  of  being  acted  upon  by  any  person 
in  this  court.  Therefore  that  hnng  to  be 
laid  down  universally,  this  demurrer  must  be 
allowed  against  the  plaintiff  claiming  as  heir 
ex  parte  patemA. 

In  this  place  the  case  of  Goodrightv.  Searle 
must  be  remembered,  as  proving,  that  when 
a  person  has  a  fee  subject  to  an  executory 
devise  in  his  mother,  and  the  interest  under 
the  executory  devise  descends  to  him,  and 
the  event  happens  on  which  the  executory 
devise  is  to  operate,  the  descent  from  the 
mother  will  govern  the  title;  consequently 
the  interest  by  executory  devise  is  not  extin- 
guished in  the  fee.  On  this  case  a  more  am- 
ple discussion  will  be  found  in  a  subsequent 
division. 


On   the   Merger   of  Estates-tail  and  their 

Exemption  from  Merger. 

Estates-tail  are  privileged  from  merger; 
and  Blackstone  (^z)  has  said  that  a  man  may 


(z)  2  Com.  p.  177. 
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have  in  his  own  right  both  an  estate-tail 
and  a  reversion,  and  the  estate-tail,  though  a 
less  estate,  shall  not  merge  in  the  fee  (a) ;  and 
it  was  his  opinion  that  estates-tail  are  pro- 
tected and  preserved  from  merg^  by  the 
operation  and  construction,  though  not  by  the 
express  : words  of  the  statute  de  damis;  and 
that  this  operation  and  construction  arose 
probably  upon  the  ground  that  in  the  com- 
mon cases  of  merger  of  estates  for  life  or 
years,  by  uniting  with  the  inheritance^  the 
partioiliitr  tenant  had  the  sole  interest  in  them, 
and  had  full  power  at  any  time  to  defeat^  de^ 
stroy^  or  surrender  them  ;  and  therefore  when 
such  an  estate  united  with  the  reversion  in 
fee,  the  law  considered  it  in  the  light  of  a 
virtual  surrender  of  the  inferior  estate.  But 
h^  observes  that  in  an  estate-tail  the  case 
was  otherwise;  that  the  tenant  for  a  long 
time  had  no  power  at  all  over  it  so  as  to 
bar  or  destroy  it,  and  now  can  only  do  it  by 
a  certain  special  mode,  as  by  a  fine  or  reco- 
very, and  the  like :  it  would  therefore  have 
been  strangely  improvident  to  have  per- 
mitted the  tenant  in  tail,  by  purchasing  the 
reversion  in  fee,  to  merge  his  particular  estate 
and  defeat  the  inheritance  of  his  issue ;  and 
that  beoce  it  has  become  a  maxim  that  a 
tenttncy  in  taU  z^hich  cannot  be  wrrendered^ 
cannot  aha  he  merged.     For  the  same  reason 

(fl)  H'iscofs  Ca&e,  2  Rep.  60. 
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that  an  estate-tail  cannot  merge  in  the  re- 
mainder c»*  reversion  in  fee,  one  estate-tail, 
as  it  has  been  already  observed,  cannot  merge 
in  another  estate-tail. 

But  the  gift  of  an  estate- tail  to  the  tenant 
of  a  like  estate-tail  may,  if  it  proceed  from 
a  reversioner,  operate  to  the  same  extent  as 
a  release  of  the  seigniory :  and  if  the  second 
estate-tail  be  of  greater  extent  than  the  first 
estate- tail,  then,  whether  the  gift  proceeds 
from  a  reversion  or  remainder-man,  a  new 
entail  will  be  created :  as,  if  a  gift  be  made 
to  a  man  and  his  heirs  of  his  body,  who 
is  already  tenant  in  tail,  male  or  female,  or 
to  a  man  and  his  heirs  of  his  body  generally, 
who  is  tenant  in  tail  under  a  gift  to  him  and 
the  heirs  of  his  body  by  a  particular  woman. 

These  positions  are  perfectly  consistent 
with  the  doctrine  established  by  the  cases 
of  Cholmey  (fr),  and  Badger  v.  Lkyd  (c),  al- 
ready cited,  llie  observations  in  these  cases 
are  applicable  only  to  two  estates-tail  of  the 
9ame  extent :  and  nothing  is  more  conmion 
in  practice  than  to  see  two  estates-tail  in  the 
same  person,  either  by  purchase  or  descent  i 
and  sometimes  one  by  purchase  and  the  other 
by  descent ;  and  the  issue  under  each  entail 
will  take  according  to  the  priority  in  the 
creation  of  that  entail. 

It  was  certainly  in  favour  of  the  issue  that 

{J>)  2  Rep.  30.  (c)  Salk.  232. 
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estates-tail  were  privileged  from  merger; 
and  it  is  in  consequence  of  an  equitable  con- 
struction of  the  statute  de  danis  that  the 
estate-tail  does  not  merge  when  the  estate- 
tail  and  the  reversion  or  remainder  in  fee 
meet  in  the  same  person.  And  it  should 
seem  that  it  is  only  as  against  the  tenant 
in  tail  when  he  has  the  two  estates,  and  the 
issue  in  tail  when  the  time  of  the  estate-tail, 
and  ako  the  immediate  remainder  or  rever- 
sion in  fee,  are  vested  in  a  stranger,  that  the 
estate-tail,  or  rather  the  ownership  of  that 
estate,  is  exempted  from  merger;  for,  ac- 
cording to  Gilbert^  in  his  Tenures,  a  grant 
by  tenant  in  tail  to  the  reversioner  will  ope- 
rate as  a  surrender,  namely,  (for  so  the  pro- 
position must  be  understood,)  as  a  surrender 
between  all  persons  claiming  under  the  rever- 
sion, and  not  as  against  the  issue  in  tail,  or 
only  quodam  modo  against  them.  Till  barred 
the  surrender  is  voidable.  For  the  same 
reason  that  the  time  of  the  estate-tail  may  be 
considered  as  surrendered,  it  may,  in  a  case 
with  corresponding  circumstances,  be  consi- 
dered as  merged. 

The  statute  of  entails  would  have  been  of 
little  effect  if  the  estate-tail  had  not  been 
protected  from  merger  (d);  and  in  fViscofs 
case,  the  opinion  of  the  court  was,  that  if 
there  be  tenant  in  tail,  the  remainder  to  his 

{(i)  2  Rep.  60. 
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right  heirs,  he  may  grant  his  remainder  over, 
or  devise ;  for  an  estate-tail  cannot  drown, 
nor  be  surrendered,  nor  be  extinct  by  accesk 
sion  of  a  greater  estate. 

But  this  peculiarity  of  an  estate-tail,  and 
ils  exemption  from  merger,  continue  so  long 
only  as  the  privileges  of  the  statute  de  donis 
in  favour  of  the  issue  are  annexed  to  that 
estate. 

From  this  deduction  it  appears  in  the 
most  satisfactory  manner  that  the  exemption 
from  merger  is  for  the  benefit  of  the  issue. 
It  has  been  already  observed,  that  an  estate* 
tail  after  possibility  of  issue  extinct,  or  an 
estate-tail  which  by  means  of  a  fine  barring 
the  issue  of  their  right  of  succession  under 
the  entail  is  converted  into  a  determinable 
fee,  will  merge :  and  it  may  be  advanced  as 
a  general  rule^  that  when  there  is  not  any 
longer  a  possibility  that  the  issue  in  tail  can 
claim  a  right  to  inherit  the  estate  in  that 
character,  and  performam  dmiy  the  estate-tail 
ceases  to  retain  the  quaUty  of  being  privi- 
leged from  merger. 

That  an  estate-tail  afler  possibility  of 
issue  extinct  is  subject  to  merger,  has  been 
sufficiently  proved  by  the  several  authorities 
already  adduced  in  support  of  that  position ; 
and  that  an  estate-tail  is  not  exempt  from 
merger  when  the  right  of  the  issue  under 
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the  entail  is  destroyed,  is  clear  from  the  cases 
of  Holt  y.  Sambach^  Symonds  v.  Cudmore^ 
Kinaston  v.  Clarke^  and  Earl  of  Shelbume  v 
Biddulph. 

In  Holi  y.  Sambach  (e),  Sir  WUUam  Caiesby 
being  tenant  for  life  of  land,  the  remainder 
in  tail  to  Robert  his  son,  remainder  in  tail 
to  himself,  remainder  to  Robert  in  general 
tail,  the  remainder  in  fee  to  himself,  granted 
rent  of  ten  pounds  a  year  out  of  the  entailed 
lands  to  WUUam  Sambach  in  fee;  and  Sir 
WiUiamy  and  Robert  his  son,  levied  a  fine  with 
proclamations  to  the  use  of  the  said  Sir 
WiUiam  in  fee,  and  afterwards  the  said  Sir 
WUUam  enfeoffed  Sir  Thomas  Holtj  and  died. 
Robert  had  issue  Robert^  and  died,  and  the 
court  was  of  opinion  that  this  grant  in  fee 
was  good ;  for  he  had  an  estate  for  life  in 
possession,  and  an  estate  of  remainder  in  tail, 
and  remainder  in  fee  to  himself  to  charge, 
and  then  the  fee-simple  passed  by  the  grant ; 
and  although  Robert  the  son  might  have 
avoided  it,  yet,  when  he  had  barred  the 
estate-tail  by  a  fine  to  the  use  of  Sir  WU-* 
Uam^  now  Sir  William  Catesby^  had  by  the 
acceptance  of  this  estate  to  himself  avoided 
Ae  means  by  which  he  might  have  avoided 
the  rent ;  and  that  aldiough  in  Bredons  case, 

(0  Hutton,  96. 
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when  tenant  for  life  and  he  in  remainder  in 
tail  join  in  a  fine  rendering  rent  to  tenant 
for  life,  that  passeth  from  every  one  which 
might  lawfully  pass,  and  that  the  rent  con- 
tinued after  the  death  of  him  in  the  remainder 
in  tail  without  issue,  yet  in  this  present  case 
the  estate  was  barred  by  the  fine ;  united  to 
that  estate  which  WiUiam^  the  grantor,  had^ 
and  then  William  was  seised  in  fee,  and  the 
rent  made  unavoidable. 

In  Symonds  \.Cudmore{f\  Sir  Nicholas 
Martin  was  tenant  for  life,  with  remainder  in 
tail  to  William  his  eldest  son,  and  having  a 
power  to  make  leases  for  twenty^one  years, 
or  three  lives,  reserving  the  ancient  rent, 
made  a  lease  to  Clement  Westcome  for  ninety- 
nine  years,  if  Richard  and  Nicholas  Westcome 
should  so  long  Uve,  reserving  the  ancient  rent, 
which  was  eight  pounds  ten  shillings  per 
annum. 

Sir  Nicholas  Martin  died,  leaving  issue 
William  Martin  his  eldest  son  and  heir,  who 
being  then  seised  of  the  remainder  in  tail, 
and  also  of  the  reoermn  in  fee  expectant 
on  the  determination  of  that  estate,  did  by 
indenture  release  the  said  rent,  and  before  the 
determination  of  the  aforesaid  lease  made 
by  his  father  did  demise  the  pnemisea  to 
EUz(d)eth  WestcMte  for  ninety-nine  years,  if 
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George  and  William  Westcome  should  so  long 
live^  to  commence  after  the  determination  of 
the  first  lease. 

JViUiam  Martin  died,  leaving  issue  Nicho^ 
las  Martin  his  eldest  son  and  heir,  who  being 
the  issue  in  tail  levied  a  fine  to  the  use 
of  himself  and  his  heirs.  Afterwards  the 
first  lease  determined^  then  Nicholas  Martin 
entered  and  made  a  lease  to  the  plaintiff 
Symonds^  upon  whom  Cudmore  the  defendant 
(being  the  assignee  of  the  second  lease) 
entered,  and  whether  his  entry  was  lawful 
was  the  question. 

One  of  the  arguments  offered  in  support 
of  his  right  of  entry  was,  that  the  estate  was 
in  being ;  that  though  it  might  be  barred  by 
the  fine,  yet  it  was  not  extinct;  that  the 
estate-tail  was  not  extinguished  by  this  fine, 
because  the  law  would  suppose  an  existence 
of  it  in  the  cognizee  to  prevent  a  wrong ;  and 
that  therefore  where  such  an  estate  was  in- 
termixed with  a  fee  it  should  have  a  being 
against  this  wrongful  and  tortious  lease. 

The  determination  was  in  favour  of  the  lease 
made  by  JViUiam  Martin^  and  against  the 
right  of  the  conusee  in  the  fine  to  avoid  the 
lease.  The  court  held  that  this  lease  was 
an  interest  derived  out  of  the  estate-tail,  and 
that  it  also  charged  the  reversion  in  fee ;  that 
the  estate-tail  was  extinct ;  for  if  it  should  be 
otherwise,  then  there  would  be  two  fee-sim- 
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pies  in  one  and  the  same  person ;  a  qualified 
fee  determinable  upon  the  death  of  tenant  in 
tail  dj^ing  without  issue,  and  an  absolute  fee 
out  of  the  reversion,  which  could  not  be ;  that 
William  Martiuj  the  tenant  in  tail,  having  also 
the  reversion  in  fee^  the  lease  made  by  him 
issued  out  of  both  the  estates ;  and  the  issue 
in  tail  had  extinguished  the  estate-tail  by 
levpng  of  the  fine,  so  that  the  conusee  must 
be  in  of  the  reversion  in  fee  ( g). 

This  case,  with  a  view  to  the  subject  un- 
der consideration,  is  reported  more  pointedly, 
and  at  the  same  time  more  briefly  by  Sah 
keld  (h).  Agreeable  to  his  report  of  the  case, 
in  ejectment,  a  special  verdict  was  found, 
upon  which  the  case  was,  tenant  in.  tail  in 
reversion  after  a  lease  for  years,  remainder 
to  tenant  in  tail  in  fee,  made  a  lease  to 
commence  at  a  day  to  come,  and  died  before 
the  day,  having  issue.  After  the  death  of 
tenant  in  tail,  but  before  the  day,  the  issue 
levied  a  fine.  In  this  case  the  whole  court 
agreed  that  the  remainder  in  fee  stood 
chargeable  with  the  lease,  and  that  it  should 
have  been  served  out  of  the  remainder  in  fee, 
had  tenant  in  tail  died  without  issue. 

Secondly,  it  was  held  that  the  estate-tail 
1SH1S  extinct  by  the  fine  as  much  as  if  the 
tenant  in  tail  were  dead  without  issue :  first, 

(g)  Bac.  Abr.  323.  (h)  Salk.  S38. 
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becatM  two  elates  immediately  expectant  upen 
one  another  cannot  mbsist  in  the  same  person ; 
secondly,  because  by  22  Hen.  8,  c.  36,  the 
fine  is  declared  to  be  a  bar  and  a  discharge 
of  the  estate-tail ;  thirdly,  because  the  sta- 
tute oi  Westminster  2,  having  made  estates- 
tail  a  kind  of  particular  estate,  they  are  (the 
protection  of  the  statute  being  gone  by  thejincy) 
like  all  other  particular  estates  subject  to  mer^^ 
ger  and  extinguishment  when  united  with  the 
absolute  fee. 

So  in  the  Earl  ofShelbume  v.  Biddulph,  Esq. 
the  principle  of  this  last  determination  was 
recognised  and  acted  upon,  both  by  the 
Court  of  Chancery,  and  afterwards,  on  an 
appeal  by  the  House  of  Lords ;  and  it  was 
held,  that  the  merger  operated  as  well  in 
favour  of  equitable  rights  depending  upon 
contract,  as  in  favour  of  estates  subsisting 
under  grants  by  the  reversioner.  The  case 
18  long,  but  from  its  importance  deserves 
the  fullest  consideration:  the  facts  were(/), 
Charles  Lord  Shelbume^  being  entitled  to 
the  inheritance  of  the  lands  of  Logamarleyf 
otherwise  AnnasdaUj  and  Balljpigown^  in  the 
King's  county,  (in  fact  to  an  estate-tail,  with 
remainder  to  his  brother  Henry  in  tail,  with 
reversion  in  fee  to  himself,)  subject  to  the 
dower,  or  some  interest  for  Ufe  of  his  mother 

(/)  4  Bro.  Par.  Cases,  594. 
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EHzabeth  Lady  Dowager  Shelbume ;  he,  to* 
gelher  with  his  said  mother,  by  indenture 
dated  the  7th  Dec.  1692,  granted  and  demised 
the  said  lands  to  Henry  Salmon^  his  heirs  and 
assigns,  for  the  lives  of  the  said  Henry  Salmon^ 
Henry  Salmon  the  younger,  his  son,  and 
Robert  Huiton^  at  the  rent  of  ten  pounds 
a  year  for  the  first  three  years,  and  fifteen 
pounds  a  year  for  the  residue  of  the  time ; 
and  Lady  Dowager  Shelbume  and  Lord 
Charles  thereby  covenanted  with  Henry  SaU 
mon^  the  lessee,  his  executors,  administrators 
and  assigns,  that  if  upon  the  death  of  either 
of  the  lives  named  in  the  lease  the  said 
Henry  Salmon^  his  executors,  administrators, 
or  assigns,  should  be  inclined  to  name  a  new 
life  in  the  place  of  him  so  dying,  they  would, 
upon  request,  perfect  a  lease  of  the  lands  for 
a  new  life,  under  the  same  rents  and  cove- 
nants as  in  the  then  lease,  provided  that  the 
said  Henry  Salmon^  his  executors,  adminis^i 
trators,  or  assigns,  should  pay  fifteen  pounds 
in  consideration  of  such  renewal  within  three 
months  next  after  such  death,  to  the  said 
Lady  Dowager  Shelbume  and  Lord  Charles^ 
their  executors,  administrators  or  assigns,  oi 
either  of  them. 

This  lease,  by  assignment,  became  after^ 
wards  vested  in  Nicholas  Biddidph^  the  re-» 
spondent's  grandfather,  to  whom  the  said 
Charles  Lord  Shelbume^  by  indenture,  dated 
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the  25th  of  October,  1694,  also  granted  tlie 
towns  and  lands  of  Rathrobbin^  Curragh^  and 
Bredaghj  with  other  lands  lying  in  the  barony 
of  BaUyboyy  in  the  King's  county,  to  hold 
to  him,  his  heirs  and  assigns,  for  the  life  of 
Charity  Biddulphj  wife  of  Nicholas j  the  lessee, 
Francis  Biddulphy  his  son  and  heir  (father  of 
the  respondent),  and  AHce  Biddulphj  eldest 
daughter  of  Nicholas^  the  lessee,  and  the  life 
of  the  survivors  and  survivor  of  them,  and  for 
and  during  the  life  and  lives  of  such  person 
or  persons  as  by  virtue  of  the  said  deed 
should,  from  time  to  time,  successively  and 
for  ever,  be  added  thereto,  at  the  yearly  rent 
of  eighty  pounds  ten  shillings  and  sixpence 
for  the  first  six  years,  and  the  yearly. rent  of 
a  hundred  and  three  pounds  three  shillings 
and  ten  pence  for  the  remainder  of  the  term. 
And  there  was  a  covenant  on  the  part  of 
Charles  Lord  ShelbumCj  his  heirs  and  assigns, 
for  a  perpetual  renewal  of  this  lease,  by  insert- 
ing a  new  life  in  the  room  and  stead  of  every 
life  which  should  fail,  from  time  to  time,  upon 
the  lessee,  bis  heirs  and  assigns,  paying  half 
a  year's  rent  (according  to  the  respective 
reservations  therein  contained,  for  that  half 
year  wherein  such  life  should  so  cease  or  fail,) 
over  and  above  the  annual  rent  reserved, 
and  nominating  a  new  life  within  twelve 
months  aflter  the  failure  of  each  of  the  lives 
then  in  being,  or  to  be  afterwards  nominated. 
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Another  like  lease  was  granted  by  Charles 
Lord  SheUmme  by  another  indenture,  dated 
the  10th  October,  1695. 

Charles  Lord  SheUmme  died  in  April,  I696, 
without  issue,  and  intestate;  and  upon  bis 
death,  Henry  Earl  of  SheUmme^  his  bro- 
ther and  heir,  possessed  his  personal  estate, 
and  became  entided  to  several  estates  of  the 
yearly  value  of  one  thousand  pounds  and  up- 
wards, of  which  Lord  Charles  died  seised  in 
fee-simple,  and  which  descended  to  the  earl, 
as  his  brother  and  heir  at  law.  And  he 
claiming  title  to  the  inheritance  of  the  seve- 
ral estates  comprised  in  the  before-mentioned 
leases,  (subject  to  the  jointure  estate  of  the 
dowager  Lady  SheWume^  in  part  of  the  lands,) 
received  the  rent  reserved  upon  those  leases 
from  time  to  time,  as  they  became  due ;  and 
in  Easter  term,  1697,  the  earl  levied  a  fine 
with  proclamations,  of  the  said  demised 
estates.  Afterwards,  by  indentures  of  lease 
and  release,  dated  the  15th  and  l6lh  of 
April,  1697,  in  consideration  of  a  marriage 
then  intended,  and  which  afterwards  took 
effect,  between  the  Earl  and  Arabella  Botfle^ 
and  of  her  portion.  Lady  Shelbnme  and  the 
earl  limited  and  conveyed  the  estate  com- 
prised in  the  said  leases,.and  the  other  estates 
which  had  descended  to  the  earl,  as  heir  of 
his  brother,  to  the  use  of  the  earl  and  his 
heirs,  till  the  marriage ;  and  after  the  mar- 
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riage,  to  other  uses ;  with  a  covenant  for  en- 
joyment free  from  all  former  encumbrances^ 
other  than  and  except  the  several  leases  then 
in  being  thereof,  under  the  several  rents 
thereon  respectivelj  reserved. 

On  a  bill  filed  for  specific  performance  of 
the  covenant  for  renewal,  the  court  declared 
their  opinion,  that  the  respondent  was  en- 
titled to  renewals  of  the  three  leases  in  the 
pleadings  mentioned,  according  to  the  cove* 
nants  in  the  said  respective  leases,  upon 
payment  of  the  rent,  and  arrears  and  fines, 
with  interest;  and  that  upon  pajment  of 
such  rents,  arrears,  and  fines,  with  interest, 
leases  should  be  respectively  granted  by  the 
appellants  for  the  lives  in  the  bill  mentioned, 
according  to  the  covenant  of  renewal  for 
ever. 

From  this  decree  there  was  an  appeal ;  and 
on  behalf  of  the  appellants  it  was  argued, 
that  tenant  in  tail  at  law,  independent  of  the 
statute  of  32.  Hen.  8,  had  no  right  to  make 
a  lease  absolutely  to  bind  the  issue  in  tail, 
and  much  less  the  remainder-man  and  that 
even  by  that  statute  a  tenant  in  tail  has  no 
power  to  grant  lekses  to  bind  those  in  remain^ 
der ;  and  therefore  the  leases  in  question  were 
absolutely  void  as-  against  the  appellant. 
Earl  Henrt/j  who  did  not  claim  under  Lord 
Charkij  or  as  issue  in  tail,  but  as  remainder^ 
man.    It  was  argued  diat  it  might  be  ob*- 
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jected,  that  Lord  Charks^  who  granted  the 
leases,  was  tenant  in  tail,  with  remainder 
to  the  earl  in  tail,  and  a  reyersiqn  to  Lord 
Charles  in  fee ;  that  therefore  not  only  the 
estate-itail  was  bound,  but  the  ji^Y^rsion  also ; 
and  as  the  earl  had  by  fine  desitroyed  the 
^8tate-4ail  in  order  to  acquire  an  absolute 
power  over  the  estate,  the  prior  grants  of 
Jiord  Charles  should  take  place  of  any  subse- 
quent uses  by  Earl  IJenrj/y  and  would  there- 
fore bind  the  estate  in  his  hands. 

But  to  this  it  was  said  to  be  an  answer, 
that  the  estate-tail  out  of  which  the  leaseis 
first  arose  being  spent,  and  the  earl  not  claim- 
ing under  it,  but  by  a  distinct  limitation  to 
himself  in  tail  malo,  his  fine  could  not  let  in 
Lord  CAar/e/s.  leases  upon  that  estate,  which 
came  iq  lieu  of  tb?  earl's  etft^te^-tail  ;  nor 
could  it,  by  consolidating  the  two  estates,  let 
them  in  upon  the  reversion,  bot}»  because 
the  earl  acquired  a  new  estate,  and  because 
the  uses  of  the  fine  were  never  declared  to 
him  in  fee,  but  dire$;tly  to  the  U9es  of  the 
settlement ;  by  which,  in  consideration  of  his 
own  marriage,  the  earl  had  an  estate  for  life 
only,  with  remainder  to  his  first  ^on^  (tiie 
other  appellant,)  and  tljese  estates  arose  and 
were  granted  out  of  the  estate- tai),  which 
the  earl  liad  before  the  fine,  and  not  out  of 
the  reversion.  But  even  if  the  fine  did  let 
in  the  leases,  the  most  that  could  be  insisted 
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on  was,  that  it  let  them  in  during  the  conti- 
nuance of  those  leases  only,  and  could  not 
extend  to  leases  not  then  in  being ;  for  there 
could  be  no  ground  of  equity  to  carry  it  far- 
ttier,  and  make  the  fine  give  them  a  greater 
benefit  than  the  law  gives  them,  which  is  the 
mere  legal  effect  of  an  act  done  for  another 
purpose,  and  by  accident  only  turns  to  their 
benefit,  without  any  precedent  right  to  it,  or 
any  consideration  for  it ;  and  therefore,  with 
respect  to  the  respondent,  totally  voluntary. 
It  was  said,  it  might  also  be  objected  that 
in  the  settlement  made  by  £arl  Henry  there 
was  an  exception  of  the  leases ;  and  conse- 
quently this  must  estabhsh  them,  and  every 
covenant  in  them.  To  this  it  was  alleged  to 
be  an  answer,  that  Earl  Henry^  at  that  time, 
which  was  very  soon  after  the  death  of  his 
brother,  had  no  notice  of  these  leases,  but 
there  being  many  upon  the  estate,  it  was  a 
prudent  caution  in  the  covenant  against  en- 
cumbrances to  except  the  leases ;  by  which, 
however,  nothing  more  was  intended  than 
to  secure  the  covenantor  against  any  breach 
of  covenant,  or  any  loss  or  damage  that 
might  ensue  therefrom.  But  there  could  be 
no  ground  for  insisting  that  the  exception  in 
the  Covenant  should  establish  or  confirm  the 
leases,  any  otherwise  than  so  far  as  they 
were  good  and  available  in  law ;  and  much 
less  that  the  respondent,  or  those  under  whom 
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he  claimed,  who  were  no  parties  to  the  set- 
tlementy  nor  gave  any  consideralion  for  this 
benefit,  had  a  right  to  come  into  a  court  of 
equity  to  have  the  benefit  of  this  exception, 
or  any  supposed  agreement  implied  in  it,  in 
their  favour.  On  the  other  side  it  was  con- 
tended, that  by  the  fine  which  Earl  Henry 
levied  in  16975  the  estate-tail  limited  in  re- 
mainder to  him  by  the  settlement  of  1679 
was  barred  and  extinguished  in  the  same 
manner,  to  all  intents  and  purposes,  as  if  he 
was  dead  without  issue ;  and  the  reversion 
in  fee,  which  descended,  to  him  as  heir  of 
Lord  Charles  J  immediately  took  effect  in  pos- 
session ;  and  as  the  new  uses  in  the  marriage 
settlement  of  1697  arose  out  of  that  rever- 
sion in  fee,  they  were  therefore  subject  to  all 
antecedent  encumbrances  and  engagements 
which  could  affect  that  reversion.  That  as 
this  reversion  in  fee,  after  it  had  taken  effect 
in  possession  by  means  of  the  fine,  was  spe- 
cifically bound  by  the  covenants  for  perpetual 
renewal,  and  as  such  covenants  are  consi* 
dered  as  real  agreements,  and  go  with  the 
land,  so  they  are  in  their  nature  proper  for  a 
specific  performance,  and  will  in  equity  affect 
the  legal  interest  of  all  those  who  take  the 
estate  with  notice  of  them.  That  all  those 
claiming  under  the  settlement  of  1697  had 
i^tice  of  these  leaseis  and  covenants,  and  were 
as  much  bound  by  an  equitable  lien  upon 
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the  lands  as  Earl  Henry  himsdf ;  especially 
in  favour  of  lessees  who  had  made  very  gt^^at 
improvements,  and  were  therefcM-e  to  be  con- 
sidered as  purchasers  of  the  right  of  renewal. 

After  hearing  counsel  on  this  appeal  the 
following  question  was  put  to  the  judges : 
viz.  whether  by  the  fine  levied  by  the  ap- 
pellant, £arl  of  Shdbumey  in  £^ter  Tenm, 
1697,  the  reversion  in  fee  of  the  estate  in 
question  was  let  in,  subject  to  the  leases  in 
question  made  By  Charles  Lord  SheUmme^ 
and  the  covenants  Ui«*ein  contained  for  a 
perpetual  renewal?  And  the  Lord  Chief 
Justice  of  the  King's  Bench,  having  delivered 
the  unanimous  opinion  of  the  judges  to  this 
dSect,  vie.  that  the  leases  for  lives  then  in  be- 
ing were  good  and  effectual,  as  bdXkg  served 
out  of  the  reversion  in  fee  which  Lord  Charles 
had  when  he  made  them^  and  which  was  ^n 
in  Lord  Henry ;  and  that  tlie  cov<ettants  for 
renewal  were  binding  on  Lord  Hertty^  as  a  li^ 
on  the  same  reversion,  which  he  had  let  in 
by  barring,  disi^rging,  and  extibgnishing 
his  estate-tail ;  it  was  ordered  at^d  adjudged 
that  the  appeal  should  be  dismissed,  and  the 
decree  therein  complained  of  affirmed. 

A  point  existed  in  this  case  which  seetts 
to  have  escaped  notice.  When  the  estate^ 
tail  of  Lord  Charles  det^mined,  the  leases 
wer6  determined  as  against  the  remainder'- 
^ma^.  <as  otroer  of  the  remalMtor«  and  sub^ 
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only  as  against  him  as  the  owner  of 
the  reversicm  in  fee.  The  estates  granted  by 
the  leases,  therefore,  were  mesne  estates  be- 
tween the  e8tate**tail  of  Earl  Hmry  and  his 
reversion  in  fee^  and  this  interposed  estate 
did  in  point  of  law  keep  the  estate-tail  of 
£axl  Hennfj  and  the  determinable  fee  de-> 
rived  from  his  fine,  distinct  from  the  rever- 
sion in  fee,  and  ought  on  furinciple  to  have 
been  considered  as  a  protection  against  mex-^ 
ger,  and  consequently  to  have  suspended  die 
<^eration  of  the  leases,  and  of  the  covenant 
fer  renewal,  until  the  estate-^tail  of  Barl 
Henry  was  spent,  and  to  have  left  him  at 
liberty  to  have  suffered  a  recovery^  to  enlarge 
his  estate*tail  into  a  fee*sin^>le,  and  bar  the 
reversion  in  fee,  and  the  leases  and  co- 
venants for  renewal  as  depending  on  the 
revernon. 

The  suit  however  was  oniy  for  the  per^ 
formance  oi  the  covenant  for  i-enewal.  Thai; 
covenant  was  treated  as  attaching  on  the 
inheritance  as  if  accelerated  by  merger,  with- 
out iregarding  the  intervening  terms  of  years 
iwhich  preventc(d  the  merger;  so  that  the 
title  under  the  leasees  might,  for  )the  ipurposes 
of  ai^oymend;,  h^e  been  susp^aded  iwhile 
liie  tide  vndw  'the  ^renewals  was  in  operation. 

And  in  Kinaston  v.  Clarke  (m),  ^^  Thomas 
^^  Dddhay^  on  his  marriage,  settled  his  estate 
^^  on  himself  for  life,  o^   his  wife  for  life^ 

(m)  2  Atk.  206. 
A  A    4 
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<«  remaiiider  to  trustees  to  preserve  contingent 
^  remainders,  remainder  to  his  first  and  every 
^*  other  son  in  tail  male,  remainder  to  himself 
^  in  fee ;  and  there  were  issue  a  son.  Thomas 
*^  the  father  died  indebted  by  bond,  the  son 
^  died  afterwards  without  issue,  but  by  his 
^^  will  had  devised  the  estate  to  the  defendant 
«  Clarke  in  fee/' 

And  Lord  Hardwicke^  after  treating  the 
reversion  in  fee  as  chargeable  with  the  debts 
by  specialty,  observed,  ^^  indeed  the  son 
^^  might  have  suffered  a  recovery,  and  barred 
*^  the  reversion  in  fee,  and  then  the  father's 
^*  creditors  would  not  have  come  in ;  if  be 
^^  had  levied  a  fine  only  it  would  have  barred 
^^  the  estate-tail,  but  the  reversion  in  fee 
"  would  have  been  liable/' 

On  the  effect  of  an  attainder  of  tenant  in 
tail,  when  the  reversion  in  fee  is  in  the  Crown, 
see  the  opinion  of  the  Judges  on  the  Airlie 
Peerage  Case,  Appendix  to  3  Abstr.  p.  407^ 

The  cited  cases  (n)  fully  establish  the  po« 
sition,  that  an  estate- tail,  when  it  no  longer 
retains  the  quality  of  being  descendible 
to  the  issue,  may  merge  (o).  But  it  can 
merge  in  those  cases  only  in  which  the  fee 
arising  from  the  estate-tail,  and  the  fee  im- 
mediately expectant  on  that  estate,  meet  in 

(n)  See  Perk.  88.  point :   this  case  is  not  law  at 

(o)  Walnnghafn'%  case.  Plow,     this  day. 
Com.  p.  ^i?,  on  the  principal 
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thiB  same  person.  By  suffering  a  common 
recovery  the  tenant  in  tail  may  enlarge  his 
estate-tail  into  a  fee-simple,  and  destroy 
all  remainders  expectant  on  the  estate-tail, 
and  even  the  remainder  or  reversion  in  fee, 
if  any,  in  himself.  The  operation  of  a  fine 
is  not  equally  extensive.  Its  effect,  when  it 
does  not  cause  a  discontinuance,  (and  tenant 
in  tail  who  has  not  the  immediate  remainder 
or  reversion  cannot  create  a  discontinuance,) 
is  confined  to  ihe  estate-tail :  when  levied  by 
tenant  in  tail  without  effecting  a  discontinu- 
ance it  may  be  a  conveyance  of  the  fee ;  but 
it  cannot  destroy  the  reversion  or  remainder; 
on  the  contrary,  when  an  estate-tail,  and  the 
remainder  in  fee  immediately  expectant  oh 
that  estate,  are  both  in  the  same  person,  the 
effect  of  the  fine  is  to  take  from  the  estate- 
tail  the  quality  of  descending  to  the  issue, 
and  the  time  comprised  in  the  estate-tail 
is  annihilated  in  the  time  of  the  remainder 
or  reversion  in  fee ;  and  the  right  of  pos- 
session under  the  remainder  or  reversion  in 
fee  is  accelerated,  and  the  estate- tail,  and 
the  lime  of  that  estate,  become  extinguished. 
Under  these  circumstances  the  estate  in  re- 
version or  remainder  gives  the  right  of  more 
immediate  possession.  All  persons  who  have 
any  claims  on  that  reversion  or  remainder,  as 
a  distinct  interest  from  the  estate-tail»  will 
gain  the  advantage  of  this  acceleration  of  the 
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estate  to  liie  prejudice  of  the  tenant  in  tail. 
This  is  obvious  from  the  decision  in  Shelbnme 
and  Bidduiph. 

Tenants  in  tail  frequently  involve  them* 
selves  in  the  consequence  of  merger  by  le- 
vying a  fine  instead  of  suffering  a  common 
recovery.  It  may  be  stated,  as  a  point  of 
prudence  never  to  be  disregarded,  jthat  no 
tenant  in  tail  who  has  the  fee  by  descent 
from  his  father  or  othet  ancestor  should 
ever  levy  a  fine.  By  attempting  to  avoid 
the  difference  of  expense,  and  which  is  in«- 
consideraUe,  he  may  involve  himself  in  all 
the  encumbrances  of  his  ancestor.  He  ako 
renders  the  deduction,  and  the  evidence  of 
Im  title,  more  difficult  A  [Hirchaser  or  a 
mortgagee  must  be  satisfied  that  he  had  a 
good  title  to  the  fee  as  well  as  to  the  estate- 
tail  ;  and  an  inquiry  must  be  made  into  the 
acts  done  by  the  ancestor,  and  the  encum<- 
brances  ^hich  a£fect  the  reversion  or  re- 
mainder. A  recov^y  suffered  by  the  tenant 
in  tail  supersedes  the  necessity  of  consider- 
ing the  title  to  the  revi^rsion  or  remainder. 
For  the  reversion  or  remainder  being  barred 
by  the  operation  of  the  recovery,  the  acts 
done  by  the  different  owners  of  this  estate 
are  immateiial  ^to  the  title ;  they  cannot  af- 
fect the  lands  in  Hhe  hands  of  the  tenant  in 
tail,  or  the  siienee  under  the  entail.  His  re- 
oovery  ^has  over^^reached  the  right  of  the  r&- 
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rensioner  and  r^mainder'^maiiy  iociuding  biin*^ 
self  if  he  be  a  reversioner  or  remainder^mao, 
and  entirely  defeated  tbeir  estates.  On  the 
liUe  therefore  of  die  tenant  in  tail  to  the 
estate-tail  will  depend  the  future  title  to 
the  fee-simple,  because  the  estate-tail  which 
was  in  him  has  been  enlarged  into  a  fee- 
simple,  while  in  those  instances  in  which 
tenant  in  tail  with  the  immediate  reversion  or 
remainder  in  fee  in  himself  levies  a  fine,  and 
bj  that  means  extinguishes  the  time  of  the 
estate-^tail  in  the  remainder  or  reversion  in 
fee,  the  validity  of  the  title  will  depend  on 
tlie  right  which  the  tenant  in  tail  can  show 
to  the  several  estates;  for  unless  he  had  a 
good  and  clear  title  to  the  estate-tail,  and 
also  to  the  reversion  or  remainder  in  fee,  and 
unless  both  estates  were  free  from  encum- 
brances, his  title  to  the  fee-simple  will  be 
exposed  to  objection. 

On  the  priority  of  estates  granted  by 
the  tenant  in  tail,  and  by  the  reversioner 
or  remainder-man  before  ttiat  reversion  or 
remainder  came  into  the  hands  of  the  tenant 
in  tail;  and  also  on  the  manner  in  which 
charges  created  by  those  persons  vdll  affect 
the  ownership  in  the  hands  of  those  who 
claim  under  the  fine,  some  remarks  will  be 
offered  when  the  consequences  of  merger, 
as  between  strangers  and  those  who  l^ve 
estates  •carved    out    of  the  seveial  estates 
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which  merge,  and  occasion  the  merger,  are 
considered.  The  cases  oi  Erringtoii  v.  £r- 
rington{a)j  and  Symons  v.  Cudmare{b)9  and 
Shelbume  v.  Biddtdph  (c),  are  interesting  on 
this  point. 

Of  the  Exceptions  atid  Privilege  from  Merger^ 
under  the  Construction  which  the  Statute  of 
Uses  has  received. 

Other  instances  of  exemption  from  merger 
arise  at  law  from  the  statute  of  uses(6f). 
Before  that  statute  was  passed  uses  were 
interests,  arising  merely  from  a  right  in 
equity  to  the  beneficial  ownership,  and  not 
from  any  estate  or  dominion  recognized  by 
the  law.  Tiie  tenant  of  the  legal  estate 
was  a  trustee  for  the  person  entitled  to  the 
use. 

When  uses  were  of  this  fiduciary  nature 
it  frequently  must  have  happened  that  a  legal 
estate  was  conveyed  upon  trust  for  another 
person,  who  was  previously  the  owner  of 
some  estate  immediately  preceding,  and  sus- 
ceptible of  the  operation  of  merger.  As 
often  as  this  circumstance  occurred  the  legal 
estate  of  the  trustee  merged  by  the  rules  of 
law ;  and  the  right  of  possession  under  the 

(a)  2  Bulstr.  42.  (c)  4  Bro.  CasM,  594. 

(5)  4  Mod.  1.  (d)  27  Hen.  8,  c  10. 
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esUite  conveyed  to  him,  to  uses»  was  iac- 
celerated.  The  court  of  Chancery,  which 
alone  could  compel  the  feoffee  to  uses  to 
perform  the  trust  reposed  in  him,  protected 
the  interest  of  the  trustee ;  and  by  its  rules 
provided  that  he  should  not  experience 
any  prejudice  by  his  agreement  to  become 
the  trustee.  Therefore  it  would  not  allow 
the  cestui  que  use  to  call  for  a  conveyance 
of  the  legal  estate  till  the  time  of  the  estate 
of  the  feoffee  to  uses,  which  he  had  prior 
to  the  conveyance  to  uses,  was  expired,  or 
by  means  of  a  feoffment  on  condition,  or  of 
a  reconveyance  or  a  demise,  or  by  some 
other  means,  the  trustee  was  placed  in  the 
like  situation  in  point  of  benefit  as  he  stood 
before  he  accepted  the  conveyance  to  uses. 

The  precise  means  by  which,  under  these 
circumstances,  the  court  of  Chancery  admi- 
nistered reUef  to  the  feoffee  to  uses,  is  not 
known.  Nor  is  the  knowledge  of  the  prac- 
tice of  the  court  very  material.  For  the 
present  purpose,  it  is  sufficient  to  be  satisfied 
that  this  court  would  not  suffer  the  cestui  que 
use  to  derive  any  advantage,  or  the  trustee 
for  supporting  the  uses,  to  sustain  any  preju- 
dice, as  a  consequence  of  the  conveyance  to 
uses ;  that,  in  point  of  law,  there  were  seve- 
ral means  by  which  the  several  parties  might 
be  placed  in  that  situation  which  was  agree- 
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able  to  equity,  and  consisteat  with  the  natmv 
and  extent  of  their  several  rights. 

Such  was  the  situation  of  the  parties  when 
the  statute  for  transferring  uses  into  pos- 
session was  passed  into  a  law.  The  scope 
and  the  object  of  that  statute  were  to  change 
equitable  interests  into  legal  estates,  and  to 
distribute  the  legal  estates  among  those  who 
were  entided  to  the  equitable  ownership,  in 
the  same  proportions,  and  for  the  same,  pe- 
riods of  time,  and  under  the  same  restrictions 
as  they  were  entitled  to  that  ownership. 

For  this  reason,  that  statute,  after  enacting 
that  where  any  person  or  persons  stand  or  be 
seised,  or  at  any  time  hereafter  shall  happea 
to  be  seised  of  and  in  any  honours,  castles, 
manors,  lands,  tenements,  rents,  services,  re- 
versions, remainders,  or  other  hereditaments, 
to  the  use,  confidence  or  trust,  of  any  other 
person  or  persons,  or  of  any  body  politic,  by 
reason  of  any  bargain,  sale,  feoffinent,  fine, 
recovery,  covenant,  contract,  agreement,  will, 
or  otherwise,  by  any  manner  of  means  what- 
soever it  be,  that  in  every  such  case  all  and 
every  such  person  and  persons,  and  bodies 
politic,  that  have  or  hereafter  shall  have  any 
such  use,  confidence,  or  trust,  in  fee-simple, 
fee-tail,  for  term  of  life  or  of  years,  or  other- 
wise, or  any  use,  confidence  or  trust,  in  re«- 
mainder  or  reversion,  shall  from  henceforth 


ON  MERGER.  907 

Stand  and  be  seised,  deemed  and  adjudged, 
in  lawful  seisin,  estate  and  possession  of  and 
in  the  same  honours,  castles,  manors,  lands, 
tenements,  rents,  services,  reversions,  remain- 
ders and  hereditaments,  with  their  appurte- 
nances, to  all  intents,  constructions  and  pur- 
poses in  the  law  of  and  in  such  like  estates 
as  they  had  or  should  have  in  the  use,  trust 
or  confidence  of  or  in  the  same ;  and  that  the 
estate,  right,  title  and  possession  that  was  in 
such  person  or  .persons  that  were,  or  thereafter 
should  be,  seised  of  any  lands,  tenements 
or  hereditaments,  to  the  use,  confidence  or 
trust  of  any  such  person  or  persons,  or  of 
any  body  politic,  be  from  thenceforth  clearly 
deemed  and  adjudged  to  be  in  him  or  them 
that  had  or  thereafter  should  have  such  use, 
confidence  or  trust,  after  such  quality,  man- 
ner, form  and  condition  as  they  had  before 
in  or  to  the  use,  confidence  or  trust  that  was 
in  them. 

And  also  enacting  that  where  divers  and 
many  persons  were  or  thereafter  should  hap- 
pen to  be  jointly  seised  of  and  in  any  lands, 
tenements,  rents,  reversions,  remainders  or 
other  hereditaments,  to  the  use,  confidence  or 
trust  of  any  of  them  that  were  so  jointly  seised, 
that  in  every  such  case  that  die  person  or 
persons  which  had  or  thereafter  should  have 
any  such  use,  confidence  or  trust  in  any  such 
lands,  tenements,  rents,  reversions,  remain^ 
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ders  or  other  hereditaments,  should  from 
thenceforth  have  and  be  deemed  and  ad- 
judged to  have  only  to  him  or  them  that 
had  or  then  after  should  have  such  use,  con- 
fidence or  trust,  such  estate,  possession  of  and 
in  the  same  lands,  tenements,  rents,  rever- 
sions, remainders,  and  other  hereditaments, 
in  like  nature,  manner,  form,  condition  and 
course  as  he  or  ibey  had  before  in  the  use, 
confidence  or  trust  of  the  same  lands,  tene- 
ments, hereditaments ;  introduces  an  excep- 
tion, (saving  and  reserving  to  all  and  sin- 
gular persons,  and  bodies  politic,  their 
heirs  and  successors,  other  than  those  per- 
son or  persons  which  was  or  were  seised 
or  thereafter  should  be  seised  of  any  lands, 
tenements,  hereditaments  to  any  use,  con- 
fidence or  trust,)  all  such  right,  title,  entry, 
interest,  possession,  rents  and  action,  as 
they  or  any  of  them  had  or  might  have  had 
before  the  making  of  that  act ;  and  with  a 
further  exception,  (and  which  is  most  mate- 
rial to  the  subject  of  this  essay,)  saving  and 
reserving  to  all  and  singular  those  persons 
and  their  heirs  which  were  or  thereafter 
should  be  seised  to  any  use,  all  such  former 
right,  title,  entry,  interest,  possession,  rents, 
customs,  services  and  action,  as  they  or  any 
of  them  might  have  had  to  his  or  their  own 
proper  use  in  or  to  any  manors,  lands,  te- 
nements,   rents    or   hereditaments,    whereof 
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ihey  were  or  thereafter  should  be  seised  lo 
any  other  use,  as  if  that  present  act  had  never 
been  had  nor  made.  ^ 

The  case  of  Cheney  (e)  first  came  before  the 
court,  at  least  it  is  the  first  case  of  which  we 
have .  any  report  upon  this  provision  of  the 
statute.  Cheney  made  a  lease  for  years  to 
Oxenbridge  and  Scotty  oh  a .  secret  confidence 
for  advancement  of  the  wife  of  Cheney ;  and 
aflerwards  he  made  a  feoffment  to  Oxenbridge 
and  others  to  certain  uses.  And  the  question 
was,  if  the  term  were  extinct  by  the  feoff- 
ment, and  it  was  decreed  in  the  Exchequer, 
by  the  advice  of  fVrayj  Anderson^  and  Man^ 
ZDoody  that  the  term  was  not  extinct.  This 
was  by  reason  of  the  proviso  in  the  statute  of 
uses(/),  which  saves  all  the  interests  which 
feoffees  have  to  other  uses,  or  have  m  the 
land  to  their  awn  use  ;  and  becp^use  Oxen- 
bridge  had  this  term  to  his  own  use^  it  is  not 
extinguished  by  the  feoffment  which  he  took 
to  the  use  of  another  person. 

This  provision  of  the  statute  extends  to  all 
cases  in  which  a  conveyance  is  made  to  any 
person  for  the  purpose  of  raising  uses  on 
the  estate  conveyed  to  that  person.  All  the 
cases  which  have  arisen  on  this  statute,  as 
well  as  the  words  of  the  statute  itself^  prove 
that   there   is   an  exemption    from    merger 

(e)  4  Leon.  234.  Moor,  196.        (/)  27  Hen.  8. 
pi.  3i5. 

VOL.    III.  B  B 
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Under  this  statute,  in  those  instances  only  in 
which  the  owner  of  the  term,  or  particular 
estate,  is  the  instrument  mediately  or  imme- 
diately for  raising  the  uses,  so  that  the  uses 
are  to  arise  out  of  the  estate  conveyed  to 
him.  For  even  at  this  day  an  estate  arising 
to  a  feoffee  to  uses  under  a  declaration  of 
uses,  will  merge  an  estate  previously  vested 
in  such  feoffee  to  uses.  Also  when  a  man 
has  a  term,  or  other  particular  estate,  in  his 
own  right,  and  the  reversion  or  remainder  is 
conveyed  to  him  upon  trusts  which  do  not 
execute  into  estate  by  force  of  the  statute  of 
uses,  the  legal  right  under  the  term  or  other 
particular  estate  will  be  extinguished.  This 
will  be  in  consequence  of  the  doctrine  of 
merger.  For  the  like  reason  it  seems  that 
when  a  termor  joins  with  those  who  have  the 
reversion  in  making  a  conveyance  to  a  third 
person,  either  to  uses  or  upon  trusts,  and 
although  there  be  an  express  declaration  that 
the  conveyance  shall  not  affect  the  right  of 
the  termor,  his  estate  will  be  annihilated. 
The  only  mode  of  keeping  his  estate  on  foot 
is  to  insert  an  express  declaration  of  use  by 
way  of  confirmation  in  his  favour.  And  then 
there  is  rather  a  new  term  under  a  new  title 
than  the  old  term  under  the  ancient  title. 
The  only  ground  of  contending  for  the  conti** 
nuance  of  the  term  in  the  absence  of  such 
declaration,  is,  that  the  agreement  that  the 
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tetm' should  continue  amounts  to  a  declara- 
tion of  the  use.  Also  when  the  CQUveyance 
is  by  several  instruments,  and  they  are  ail 
made  with  a  view  that  the  uses  may  arise 
when  these  instruments  are  completed,  the 
several  instruments  will  be  considered  as 
several  parts  of  the  same  assurance;  and  al- 
though some  of  the  instruments  give  to  the 
party  an  estate  which  must  remain  with 
him  till  the  other  instruments  begin  to  ope« 
rate,  yet  this  case  is  within  the  equity  of  the 
exception  in  the  statute ;  as  often  as  all  the 
objects  in  the  contemplation  of  the  parties, 
and  to  be  attained  through  the  medium  of 
these  instruments,  is  to  raise  the  uses.  This 
will  appear  from  the  following  cases  : 

In  Sir  John  Ferrers  and  Sir  John  Curson  v* 
Sir  Richard  Fermor  and  others  (g),  JohnPoory 
let  lands  for  twenty-one  years,  rendering  two 
hundred  pounds  per  annum.  Afterwards  it 
was  covenanted  by  indenture  between  the 
lessor^  ksste  and  others^  that  a  bargain  and 
sale  should  be  made,  and  a  fine  levied  to  the 
use  of  the  leissee,  and  to  others  and  their 
heirs  to  the  use  of  them  and  their  heirs,  to 
the  intent  that  a  common  recovery  should  be 
suffered  against  the  conusees,  with  voucher 
of  the  lessor,  who  should  vouch  the  common 
vouchee  to  the  use  of  the  plaintiffs  and  their 

(g)  Cro.  Jac.  643. 
B  B  2 
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heirs.  The  bargain  and  sale  was  made  bjr 
deed  enrolled,  and  a  fine  was  levied.  In  the 
next  term  the  recovery  was  suffered.  On  an 
action  of  debt,  brought  for  two  years  rent 
due  from  the  lessee,  it  was  agreed  by  counsel 
on  both  sides,  and  by  all  the  court,  that  if  a 
fine  or  feoffment  be  to  lessee  for  years,  to  the 
use  of  a  stranger,  it  shall  not  extinguish  the 
term,  but  it  is  saved  by  the  statute  of 
27  Hen.  8,  which  executes  the  possession 
according  to  the  use,  and  saves  all  rights^ 
estates^  and  interests;  and  as  at  the  common 
law,  if  a  termor  take  an  estate  to  uses  he 
shall  not  be  compelled  in  equity  to  execute 
the  estate,  but  his  term  shall  be  saved  to 
him,  so  the  statute  does  not  intend  to  preju- 
dice such  as  have  estates,  but  to  preserve 
them :  but  here  the  doubt  was  because  by 
the  fine  levied,  and  bargain  and  sale  made  to 
the  use  of  the  lessee  himself  and  others  far 
a  timej  to  the  intent  that  a  recovery  should 
be  suffered,  the  term  being  drowned  and  ex- 
tinct far  the  time  until  recovery  suffered^ 
whether  it  should  now  be  revived.  And  all 
the  court  resolved  that  it  was  revived,  for 
the  bargain  and  sale,  and  the  fine  and  reco- 
very, they  said,  were  all  but  one  assurance; 
and  the  recovery  being  executed  which  was 
grounded  on  the  covenant,  was  quasi  a  con- 
veyance to  the  use  ab  initio ;  and  was  there- 
fore within  the  equity  and  intention  of  the 
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saving  in  the  statute,  and  was  all  one  in  judg- 
ment of  law  as  a  feoffment  to  an  use ;  and 
they  resolved  that  the  term  was  not  expired 
(read  extinct),  but  that  both  term  and  rent 
were  revived* 

In  another  case  {h)  it  was  said,  that  if  a 
lessee  for  years  be  made  tenant  to  the  praecipe 
for  suffering  a  common  recovery,  that  doth 
not  extinguish  his  term,  because  it  was  in 
him  for  another  purpose.  To  which  the 
whole  court  agreed  • 

From  these  cases  it  may  be  inferred,  that  if 
a  person  who  has  an  estate-tail,  with  a  re- 
mainder or  reversion  in  fee  6y  descent^  levy  a 
fine,  or  make  a  lease  and  release,  and  levy 
a  fine  for  the  purpose  of  suffering  a  recovery, 
and  the  recovery  be  suffered,  though  the  fine 
singly,  or  the  lease  and  release  and  fine^  would 
have  occasioned  a  merger,  and  annihilation 
of  the  time  of  the  estate-tail,  so  as  to  accele- 
rate the  right  of  possession  under  the  recovery, 
yet  the  recovery  will  be  construed  part  of 
the  same  assurance ;  so  that  the  title  will 
depend  wholly  on  the  ownership  of  the  estate- 
tail,  independent  of  the  remainder  or  rever- 
sion in  fee ;  and  all  charges  and  encum* 
brances  which  depend  for  effect  on  the  re- 
version or  remainder  will  be  excluded.     But 

» 

to  bring  the  case  within  this  rule,  it  should 
seem  the  recovery  must  he  'part  of  the  arrange-- 

(A)  Fountain  v«  Cook^  1  Mod.  107* 
B  B  3 
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ment  of  the  original  assurance^  and  that  the 
recovery,  as  a  substantive  independent  act, 
cannot  produce  this  effect:  in  short,  the 
effect  of  separation,  after  a  consolidation  of 
the  two  estates  under  the  fine,  or  under  the 
lease,  release,  and  fine,  as  a  distinct  assur- 
ance, completed  before  the  recovery  was. 
contemplated ;  for  a  merger  which  has  once 
taken  full  effect  cannot  be  defeated  by  any 
attempt  to  revive  the  title  under  the  estate- 
tail,  and  to  enlarge  the  ownership  under  the 
estate-tail  into  a  fee-simple,  in  exclusion  of 
those  who  have  acquired  rights  under  the 
reversion  or  remainder  in  fee,  as  accelerated 
by  merger. 

On  the  Exemptions  from  Merger  in  favour  of 
Joint-tenants^  and  of  contingaU  Remain- 
ders (a). 

Nor  will  the  doctrime  of  merger  have  effect 
in  those  instances  in  which  the  several  in- 
terests are  limited  by  the  same  deed  or  in- 
strument ^  or  take  effect  in  the  same  instant  of 
timey  and  in.  some  degree,  by  the  same  act ; 
and  (for  this  is  an  im^portant  circumstance), 
some  other  persoi;i  isi  copc^re^d  in  the  con- 
sequence of  the  merger,  apd  the  merger^  if  it 
took  place  and  were  absolute,  would  either 

(o)  Pure/oy  V.  RogerSf  2  Saund.  386. 
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alter  the  quality  of  one  of  two  estates  in  the 
same  person^  or  destroy  a  remainder  intended 
for  another  person. 

That  this  ground  of  exemption  from  merger 
may  be  allowed  the  circumstances  which 
must  concur  are, 

Isty  The  several  interests  must  be  limited 
by  the  same  deed  or  instrument,  or  take  theic 
effect  in  the  same  instant  of  time,  and  in 
some  degree  by  the  same  act  (b). 

When  several  estates  are  limited  by  dif- 
ferent deeds,  or  the  estates  commence  at 
different  times,  or  although  they  commence 
in  point  of  title  in  the  same  instant  of  time, 
they  arc  afterwards  so  derived  that  the  title 
to  one  estate  or  interest  depends  on  one  deed 
or  instrument,  and  the  title  to  the  other  es- 
tate or  interest  depends  on  another  deed  or 
instrument :  or  if  a  will  take  effect,  and  a 
descent  from  the  testator  take  place  in  the 
same  instant  of  time,  and  the  estate  under 
the  will,  and  the  estate  under  the  descent, 
come  into  the  tenancy  of  the  same  person, 
so  that  one  of  these  estates  is  an  accession  to 
the  other  at  a  different  time,  then  there  will 
be  a  merger.  The  application  of  these  posi- 
tions will  be  shown  partly  in  the  additional 
observations  under  this  head  of  division,  and 

(b)  Lit  §  Q8S.  1  Inst  ISl.  b.     Doe  ex   d.  Davy  v.  SumsaU^ 
lUgtrs  V.  Dawntsy  2  Mod.39S.     6  T.  Hefk  iO. 
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partly  in  consideriDg  the  consequences  of 
merger  as  to  joint-tenants,  and  also  as  to  the 
persons  entitled  to  contingent  remainders  of 
freehold  interest  In  this  place  it  is  to  be 
remembered  that  for  all  the  purposes  of 
merger,  and  for  most  other  purposes,  a  will, 
and  a  codicil  to  that  will,  are  parts  of  one 
and  the  same  assurance. 

2dly,  Some  other  person  must  be  concerned 
in  the  consequence  of  merger. 

Without  the  concurrence  of  an  interest  in 
some  other  person  to  be  affected  by  the 
merger,  no  reason  for  the  exemption  would 
exist ;  nor  would  the  exemption  be  allowed. 
This  is  manifest  from  the  case  already 
stated  of  several  limitations  to  the  same 
person,  one  for  the  life  of  a  stranger,  the 
other  for  the  life  of  himself;  and  the 
authorities  which  establish  the  proposition^ 
that  the  prior  estate  for  life  will  merge  in 
the  more  remote  estate  for  life.  It  is  also 
elucidated  by  the  case  stated  from  Lord 
Coke  of  a  lease  to  a  person  for  years,  and  a 
further  limilfltion  by  way  of  remainder,  to 
the  same  person  for  life.  Under  these  cir- 
cumstances it  is  clearly  settled  that  the 
estate  for  years  will  merge  in  the  estates  for 
life,  notwithstanding  the  several  estates  are 
created  by  the  same  deed,  and  derive  their 
effect  from  an  act  taking  effect  in  the  same 
instant  of  time.  That  no  privilege  from  merger 
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is  allowed  in  those  cases  is  owing  to  the  cir-- 
cumstance  that  no  person  except  the  owner  of 
those  several  estates  would  be  prejudiced  by 
the  merger.  For  when  some  other  person  is  in 
a  legal  point  of  view,  as  distinguished  from 
equity,  concerned  in  interest,  or  the  quality 
of  the  estates  would  be  altered,  or  a  contin- 
gent remainder  would  be  destroyed,  the^i  and 
then  only  the  law  applies  the  exception,  and 
suffers  the  several  interests  to  remain  distinct 
or  exempt  from  absolute  and  positive  mer* 
ger  (c),  at  least  until  the  interests  of  those 
other  persons  are  determined,  or  by  some 
other  means  fail  of  effect. 

The  examples  and  the  authorities  which 
will  be  introduced  in  elucidation  of  this  point 
will  prove  the  existence  of  this  distinction,  as 
far  as  general  principles  and  a  series  of  deci- 
sions can  establish  the  law  on  any  subject. 

It  is  observable,  however,  that  though 
the  several  interests  will  remain  distinct  for 
the  purpose  of  preserving  the  quality  of 'an 
estate  in  favour  of  a  joint-tenant,  or  sup- 
porting a  contingent  remainder  (J),  yet  as 
soon  as  the  joint-tenancy  ceases,  or  is  severed, 
or  the  contingent  remainder  becomes  inca- 
pable of  effect,  or  having  taken  effect  is 
determined,  the  two  estates  which  were  kept 
distinct  for  this  particular  purpose  will  unite 

(c)  Com.  Dig.  Est  B.  15.  {d)  I  Inst.  18U  b.  182.  a. 
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msqpeavhhfj  and  form  one  mglcy  anmectedf  and 
entire  estate. 

To  some  purposes,  indeed,  the  two  estates 
may  unite,  notwithstanding  a  contingent  re^ 
mainder  is  interposed  between  them;  and 
although,  for  the  purpose  of  supporting  die 
contingent  remainder,  the  particular  precede 
ing  estate  is  considered  distinct  from  the 
more  remote  estate  vested  in  the  owner  of  the 
particular  estate,  yet  unless  the  contingent 
remainder  becomes  vested  in  interest  the  pei^ 
son  who  is  the  owner  of  the  several  estates 
Will  be  treated  as  seised  of  the  inheritance  from 
the  first  instant ;  and  in  the  mean  time,  till  the 
contingency  arises,  as  having  a  qualified  seisin 
of  the  inheritance,  and  such  seisin  will  entitle 
him  to  all  the  remedies  and  privileges  of 
the  owner  of  an  immediate  estate  of  inherit- 
ance (e),  as  distinguished  from  the  tenant 
of  the  mere  freehold  having  a  particular 
estate*  The  case  of  Letm  Bowles  already 
cited  illustrates  this  doctrine.  When  two 
estates  immediately  expectant  on  each  other 
meet  in  the  same  person,  and  the  estate  in 
possession  is  in  extent  inferior  to  the  esbite 
in  remainder  or  revers^ion,  the  estate  m 
possession  will  merge.  It  is  not  positively 
necessaory  that  there  should  be  an  accession 


(e)  See    alao    Purefoy    and     Ess.  on  Estates,  in  the  chapter 
Rogers,    Hooker    v.    Booker,      on  Cartesy. 
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of  one  estate  to  another,  by  different  acts  or 
at  different  times.  An  instance  in  which 
the  accession  of  the  reversion  makes  a  dif<^ 
ference,  is,  when  there  is  an  intervening  re- 
mainder, and  that  remainder  is  contingent* 
Under  these  circumstances  such  accession 
alone  will  not  Qccasion  a.  merger  to  the 
destruction  of  the  contingent  remainder. 
There  will  be  a  temporary  union  and  conso* 
lidation  of  estates,  leaving  an  opening  for  the 
contingent  remainder  wheu  it  can  vest  in 
interest  (/). 

3dly,  That  the  exemption  is  allowed  in 
those  instances  only  which  would  either 
alter  the  quality  of  one  of  two  estates  in  the 
same  person,  or  would  destroy  an  estate 
intended  for  some  other  person,  is  now  to  be 
proved. 

And  first,  that  it  would  alter  the  quality 
Oif  one  of  two  estates.  Thiat  branch  of  the 
exemption  provides  for  the  ease  of  joints 
tenants ;  and  it  may  be  stated  as  a  clear  and 
distinct  proposition,  that  where  two  estates 
are  limited  to  one  person  by  the  same  deed 
or  instrument,  and  that  person  has  one  of 
these  estates  jointly  zmth  another  person^  or 
by  etiivreties  mth  that  person^  there  wil! 
not  be  any  merger  as  long  as  the  joint- 
tenancy  continues. 

This   distinction    may  be  traced  even  in 

(/)  Lewis  Boxides'%  iia^e,  U  Rep.  80. 
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the  writings  of  the  revered  Littleton g)  ;  his 
language  is,  ^^  Also,  there  may  be  some 
**  joint-tenants  which  may  have  a  joint- 
^  estate,  and  be  joint-tenants  for  term  of 
"  their  lives,  and  yet  have  several  inherit- 
^^  ances.  As,  if  lands  be  given  to  two  men, 
**  and  to  the  heirs  of  their  two  bodies  begot- 
^^  ten ;  in  this  case  the  donees  have  a  joint 
"  estate  for  term  of  their  two  lives,  and 
"  yet  they  have  several  inheritances  ;  for 
"  if  one  of  the  donees  hath  issue  and  die, 
"  the  other  who  surviveth  shall  have  the 
"  whole  by  the  survivor  for  term  of  his  life ; 
^*  and  if  he  that  surviveth  hath  also  issue  and 
"  die,  then  the  issue  of  the  one  shall  have 
the  one  moiety,  and  the  issue  of  the  other 
shall  have  the  other  moiety  of  the  land, 
and  they  sliall  hold  the  lands  between 
^^  them,  in  common,  and  they  are  not  joint- 
^*  tenants,  but  are  tenants  in  common. 
"  And  the  cause  why  such  donees  in  such 
"  case  have  a  joint  estate  for  term  of  their 
lives,  is,  for  that  at  the  beginning  the  lands 
were  given  to  them  two,  which  words, 
"  without  more  saying,  make  a  joint-estate 
**  to  them  for  term  of  their  lives.  For  if  a 
"  man  will  let  land  to  another  by  deed  or 
"  without  deed,  not  making  mention  what 
^*  estate  he  shall  have,  and  of  this  make 
livery  of  seisin^  in  this  case  the  lessee  hath 

(g)  Lilt  §  283. 
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*^  an  estate  for  term  of  his  life ;  and  so,  inas- 
*'  much  as  the  lands  were  given  to  them, 
they  have  a  joint  estate  for  term  of  their 
lives.  And  the  reason  why  they  shall  have 
several  inheritances  is  this,  inasmuch  as 
they  cannot  by  any  possibility  have  an 
^'  heir  between  them  engendered,  as  a  man 
"  and  woman  may  have,  &c.  the  Jaw  will 
^^  that  their  estate  and  inheritance  be  such 
^^  as  is  reasonable,  according  to  the  form  and 
"  effect  of  the.  words  of  the  gift,  and  this  is 
to  the  heirs  which  the  one  shall  beg^t  of 
his  body  by  any  of  his. wives,  &c.  so  as  it 
behoveth  by  necessity  of  reason  that  they 
"  have  several  inheritances.  And  in  this 
"  case,  if  the  issue  of  one  of  the  donees  after 
^^  the  death  of  the  donee  die,  so  that  he  hath 
no  issue  alive  of  his  body  begotten,  then 
the  donor  or  his  heir  may  enter  into  the 
moiety  as  in  his  reversion,  &c.  although  the 
"  other  donee  hath  issue  alive,  &c.  And  the 
^'  reason  is,  forasmuch  as  the  inheritance  be 
"  several,  &c.  the  reversion  of  them  in  law  is 
"  several,  &c.  and  the  survivor  of  the  issue  of 
"  the  other  shall  hold  no  place  to  have  the 
"  whole/' 

And  in  commenting  on  the  text  of  this 
section  Lord  Coke  observes,  that  "  albeit  the 
"donees  have  several  inherilfinces  in  tail, 
"  and  a  particular  estate  for  the  lives,  yet  the 
"  inheritance  doth  not  execute j  and  so  break 
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the  joint-tenancy  f  and  he  concludes,  ais 
Littleton   had   done,   that  ^^  they  are  joint- 
*^  tenants  for  hfe,  and  tenants  in  common  of 
**  the  inheritance  iti  tail/'    And  in  one  of 
the    resolutions    in    Wiscot'i    case,    already 
cited  {g\   (a  cause  between  Giles  plaintiff, 
and  fViscot  defendant,  and  to  be  cited  more 
fully  for  another  point,  and  as  furnishing  a 
distincdon,)  it  was  agreed  that  where  the  fee 
is  limited  by  one  and  the  same  conveyance, 
there  one  may  have  the  fee-simple  and  the 
other  an  estate  for  life  jointly  with  him.     The 
instance  given   as  an   example   was   of  an 
estate  to  three  and  the  heirs  of  one  of  them ; 
and  it  was  said  one  of  them  had  the  fee-sim- 
ple, and  yet  the  jointure  doth  continue ;  for 
all  is  but  one  entire  estate  created  at  the  same 
time;   and   therefore  the  fee-simple  cannot 
drown  the  jointure  which  took  effect  with  the 
creation  of  the  remainder.     Of  this  example 
of  the  estate  to  three,  and  the  heirs  of  one  of 
them,  it  was  said  he  who  had  the  fee  could 
not  grant  over  his  remainder,  and  continue 
in  himself  an  estate  for  life. 

The  reasoning  which  adduces  this  point  of 
difference  is  larger  than  the  example  to  which 
it  is  applied.  The  example  and  the  observa- 
tions on  the  same  are  of  a  fee  connected  with 
an  estate  for  Ufe ;  and  forming  one  entire  and 
inseparable  interest. 

(g)  Wiscot'B  case,  or  Giks  v,  IViscofy  2  Rep.  60. 
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.  Notwithstanding  the  peculiarity  of  the  in- 
stance selected  for  the  example  (A),  the  gene- 
ral principles^  and  even  the  authorities,  ap- 
pear to  afford  sufficient  ground  for  extending 
the  exemptions  from  merger  to  the  cases  of 
states  perifectly  distinct.  All  the  industry  of 
the  author  has  not  enabled  him  to  discover  a 
single  authority  to  the  contrary ;  and  all  the 
cases  and  examples  which  are  given  of  mer- 
ger of  estates  held  in  joint-tenancy  are  con- 
fined to  joint-tenancy  arising  under  one  deed> 
and  the  ownership  or  accession  of  another 
estate  under  another  deed  (i). 

Perhaps,  an  exposition  may  be  given  to 
the  observation  of  Lord  CoAre,  which  will 
make  it  correspond  in  application,  as  it  pro^ 
bably  did  in  meaning,  with  the  difference 
which  has  been  urged.  It  may  be  con- 
tended, that  his  conclusion,  drawn  from  the 
example  of  Littleton^  is  only,  that  for  the  pur^ 
pose  of  merger  there  are  not  several  estates 
to  drown  one  in  another,  though  the  estates 
are  several  for  the  purpose  of  alienation,  &c. 
Even  under  these  circumstances,  and  those 
discussed  in  a  former  page,  the  reader  will 
see  the  propriety  of  forming  his  opinion  with 
caution,  and  treating  this  point  as  at  least 
doubtful. 

{h)  Barker  v.  Gyles.  2  P.  W.        (i)  1  Inst.  1 8 1.  b.  182.  a. 
580.   Rogers  ▼.  Downs,  9  Mod. 
292. 
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In  pursuing  the  observations  lo  be  sub- 
mitted under  this  head  or  division  the  con* 
trasted  cases  of  several  estates  taken  under 
different  deeds  or  instruments,  or  in  different 
instants  of  time,  will  be  introduced. 

Whatever  may  be  the  real  state  of  the 
law  on  this  point,  all  the  reasoning  on  the 
cases  applies  with  equal  force  to  the  instance 
of  two  estates  existing  separately  and  dis- 
tinctly under  the  same  instrument,  provided 
one  of  the  estates  be  held  in  severalty,  and 
another  of  tbem  be  held  by  the  same  person 
as  one  of  several  joint-tenants. 

Even  Lord  Coke  may  be  understood  in  a 
more  limited  sense  than  his  words,  in  their 
utmost  latitude,  import.  The  estates  may 
be  several  for  the  purposes  of  aUetiationSj 
though  they  are  not  several,  either  for  the 
purposes  of  merger^  or  with  a  view  to  the 
remedies  to  which  the  parties  may  resort 
when  strangers  interfere  with  their  rights. 

Perhaps  it  is  not  going  too  far  to  offer 
the  conjecture  that  there  will  not  be  any 
merger,  even  when  the  estates  are  in  the  first 
place  clearly  and  completely  distinct;  and 
that  relation,  on  which  alone  merger  can  ope- 
rate, arises  from  the  determination  of  an  inter-^ 
vening  estate.  Thus,  suppose  lands  to  be 
limited  to  A.  and  B.  as  joint-tenants,  remain- 
der to  C.  in  tail,  remainder  to  A.  in  fee,  and 
C.  to  die  without  issue.    There  is  great  rea- 
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son  to  contend  that  the  joint-teqancj  will 
continue  notwithstanding  these  estates  were 
clearly  distinct ;  and  distinct  so  far  that  one 
might  have  been  aliened  and  the  other  re- 
tained (/). 

In  Goodtitle  v.  Billingt(m(m)  there  was  a 
devise  to  Elizabeth  Cheoalj  the  testator's  wife, 
and  Ann  Cheval  his  daughter,  for  and  during 
the  term  of  their  natural  lives,  and  the  life  of 
the  longer  liver  of  them,  in  equal  proportions, 
share  and  share  alike. 

But  in  case  his  said  daughter  Ann  Cheoal 
should  happen  to  marry,  and  have  issue  of 
her  body  lawfully  begotten,  then  and  in  that 
case,  after  the  decease  of  his  said  wife,  he  the 
testator  gave  and  devised  all  and  singular  the 
said  messuage,  &c.  unto  his  said  daughter 
Ann  Cheval,  and  to  her  heirs  and  assigns  for 
ever.  But  if  his  said  daughter  should  hap- 
pen to  die  single  and  unmarried,  and  without 
issue  of  her  body  lawfully  begotten,  then  and 
in  that  case  he  gave  and  devised  all  and  sin- 
gular the  aforesaid  premises  unto  his  said 
wife  Elizabeth  Cheval  and  to  her  heirs  and 
assigns  for  ever. 

It  seems  to  have  been  admitted  that  the 
wife  and  daughter  were  joint-tenants  for  life  ; 
and  it  was  decided  that  the  devise  over  gave 
a  contingent  remainder  in  fee,  and  did  not 

(i)  See  Marquis  of  Winchesters  csBe,  cited  p.  70^  and  King  and 
Efdwardif  cited  p.  71.  (m)  Doug.  753. 
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operate  by  executory  devise.  During  the 
argument  by  Grahamj  one  of  the  counsel, 
Mr,  Justice  Bulkr  observed,  that  if  Arm 
Cheoal  had  married,  and  had  issue,  her  life 
estate  would  not  have  merged^  as  had  been 
contended  by  Graham.  The  reason  assigned 
by  Mr.  J.  BuUer  was,  that  the  remainder  was 
not  limited  to  take  effect  till  the  death  of 
the  wife.  With  all  deference  to  the  opinion 
of  that  great  lawyer,  and  with  all  the  respect 
which  is  felt  for  every  observation  he  delivered 
from  the  bench,  it  is  submitted  that  a  bettar 
and  more  satisfactory  reason  to  have  been 
assigned  was,  that  the  estate  for  life  and  the 
remainder  were  limited  by  the  same  instru- 
ment ;  and  by  the  scope  of  the  deed  the  re- 
mainder was  to  take  place  in  subordination 
to  the  estate  for  life,  and  to  the  quality  of 
that  estate  as  held  in  joint-tenancy. 

Without  occurring  to  this  mode  of  reason- 
ing it  would  be  difficult  to  reconcile  the  opi« 
nion  that  the  estate  for  life  would  not  have 
merged  in  the  remainder  in  fee,  when  that 
remainder  was  vested  ;  for  from  all  the  cases 
on  merger  it  seems  to  be  a  necessary  conclu- 
sion that  the  particular  estate  would  have 
united  with  the  remainder,  and  been  anni- 
hilated in  that  estate,  unless  the  quality  of 
the  particular  estate,  and  the  interest  of  the 
joint-tenant  arising  from  that  quality,  had 
been  involved  in  and  influenced  the  question. 

The  argument  of    Graham  was,  that  as 
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foon  as  the  daughter  had  married  and  had 
issue,  the  estate  to  her  and  her  heirs  would 
have  enlarged  her  interest,  and  merged  her 
estate  for  life.    The  observation  of  Mr.  Jusr 
tice  Buller  therefore  most  probably  applied 
to  the  mode  in  which  die  devise  over  was  to 
operate,  and  the  time  at  which  it  was  to  take 
effect.    The  scope  of  his  observation  probably 
was,  that  the  devise  over  was  by  the  form 
of  the  limitation  to  take  place  after  the  par^ 
ticidar  estate j  and  not  in  exclusion  of  that 
estate ;  and  the  reference  to  the  doctrine  of 
merger  was  only  an  answer  to  the  terms  in 
which  Graham  had  delivered  his  argument. 
Even  the  ground  of  Mr.  Graham*^  argument 
did  not  apply  to  the  doctrine  of  merger.     It 
applied  to  executory  devises,  and  their  ope* 
ration  to  over-reach  and  defeat  an  estate  pre- 
viously limited  by  the  same  instrument ;  for 
estates  defeated  by  executory  devise  are  der 
termined  by  limitations,  while  estates  annihi^- 
lated  by  merger  cease  to  have  continuance, 
notwithstanding  the  period  of  their  duratioii 
is  not  completed  ;  so  that  estates  determined 
or  defeated  by  executory  devise  are  deters 
mined  by  an  intention   giving  effect  to  the 
limitations^  while  estates  determined  by  mer^ 
ger  owe  their  determination  to  the  mere  act 
and  operation  of  law.    These  observations 
may    obviate    the    difficulty    which    might 
otherwise  arise  in  the  mind  of  the  reader  in 

c  c  2 
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applying  the  argument  in   Goodtitk  versus 

Without  the  least  dependence  however  on 
the  inquiry  to  be  made  on  the  point  already 
considered,  it  is  clear,  that  when  there  are 
two  estates,  and  both  are  limited  in  joiot- 
tenancy,  as  to  A.  -and  B.  for  life,  remainder 
to  the  heirs  of  their  bodies,  or  their  heirs,  so 
that  they  hold  both  estates  in  joint-tenancy, 
or  by  entireties,  the  doctrine  of  merger  is 
applicable ;  for  in  a  case  with  these  circum- 
stances the  reason  of  the  exemption  does  not 
e3[ist,  inasmuch  as  the  joint-tenancy,  or  te- 
nancy by  entireties,  extends  as  well  to  one  of 
these  estates  as  to  the  other  of  them. 

2dly,  That  it  would  destroy  a  contingent 
interest  intended  for  some  other  person. 
From  a  variety  of  cases  affording  authorita- 
tive decisions  on  this  point  it  is  to  be  col- 
lected, that  when  two  estates  commence  or 
take  place  in  the  same  instant  of  time,  they 
will  not  exclude  a  contingent  interest  limited 
to  commence  after  one  of  these  estates,  and 
before  another  of  them.  This  is  equally 
true  when  the  more  remote  estate  is  created 
by  the  deed  or  instrument  by  which  the  for- 
mer of  these  estates  is  limited,  as  when  the 
former  of  these  estates,  and  also  the  contin- 
gent interest,  are  severally  limited  by  willi 
and  the  more  remote  of  these  estates  is 
....  •  .     .      ■    •  J 

(fi)  DoagL753.  ^ 
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derived  by  a  descent^  completed  in  the  same 
instant  of  time  in  which  the  will  takes  eflfect. 

In  Plunket  v.  Holmes j  A.  was  tenant  for 
life,  with  remainder  in  contingency,  and 
A.  was  the  heir  of  the  testator,  who  by  his 
will  created  the  estate  for  life  and  the  re- 
mainder (o). 

And  it  was  ruled  and  resolved  by  the 
whole  court,  that  although  Tliomas^  the  te- 
nant for  life,  had  the  reversion  in  fee  by 
descent,  4;his  descent  did  not  merge  his  estate 
for  life  contrary  to  the  express  devise,  and 
the  intent  of  the  devisor,  but  left  an  opening 
for  the  interposition  of  the  remainder,  when 
it  should  happen  to  interpose  between  the 
estate  for  life  and  the  fee. 

In  Boothhy  v.  Vernoni^ji)  the  like  circum- 
stances concurred ;  and  though  the  estate  for 
life  and  the  fee  united,  yet  as  at  the  death 
of  the  wife,  the  several  estates  were  separated 
by  the  remainder  which  vested  at  the  death 
of  the  wife,  it  was  held  that  the  surviving 
husband  was  not,  although  the  remainder 
was  determined,  entitled  to  be  tenant  by  the 
curtesy. 

And  by  the  court  (5)  :  "  Upon  the  death 
"  of  the  wife  the  contingent  estate-tail  to 
^<  her  issue  began;  so  that  at  that  time 
^^  the  estate  was  to  commence  in  possession, 


(o)   1  Lev.   II.     Sir  Tho.  (p)  9  Mod,  147. 

Raym.  28.  (9)  lb.  150. 
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**  and  be  consummate,  because  her  estate 
".  for  life,  by  which  it  was  to  be  supported, 
**  was  gone;  so  that  the  inheritance  being 
"  never  vested  in  her  during  her  life,  for 
«  that  reason  her  husband  cannot  be  tenant 
«  by  the  curtesy.  And  to  make  this  more 
«  clear,  the  intention  of  the  testator  is  to 
*♦  be  considered.  Now  it  doth  not  appear 
*'  that  he  had  anv  manner  of  intention  that 
*•  his  sister  should  have  any  benefit  of  the 
"  inheritance;  if  he  had,  then  certainly  he 
**  having  the  whole  dominion  over  his  estate, 
"  and  who  could  have  moulded  it  as  he 
"  thought  proper,  would  have  showed  that 
«•  he  intended  she  should  have  the  inherit- 
•*  ance;  but  there  is  not  the  least  sign  or 
t*  badge  of  any  such  intention ;  and  if  it 
^*  shall  be  otherwise  intended  by  operation 
••  of  law,  that  would  be  an  injury  done  to 
"  the  intention  of  the  testator.  Wherever 
**  the  estate  is  to  be  determined  by  express 
"  limitation  or  condition  upon  the  death  of 
**  the  wife,  there  the  husband  shall  not  be 
*'  tenant  by  the  curtesy  ;  as,  where  an  estate 
"  for  life  is  limited  to  a  woman,  mth  re- 
"  mainder  to  her  first  and  every  other  son  in 
^'  tail  male,  remainder  to  the  heirs  of  her 
body,  remainder  tp  her  right  heirs  ;  here  it 
is  plain  that  she  is  seised  of  the  inherit-- 
ance ;  yet  if  she  hath  a  son  her  husband 
«*  shall  not  be  tenant  by  the  curtesy,  because 
^^  the  contingent  estate  which  is  to  arise, 
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•*  upon  her  death  intervenes  between  her 
^^  estate  for  life  and  the  inheritance.  Agree- 
f*  able  with  the  case  before  mentioned  in 
"  the  Year  Book,  1  Edw.  3,  pi.  14,  15, 
^^  which  is  tenant  for  life,  remainder  in  fee, 
'^  &c. :  the  tenant  for  life  made  a  lease  td 
**  him  in  remainder  for  so  many  years  as  he 
^*  (the  remainder-man)  should  live ;  (being  in 
^^  effect  an  estate  for  the  life  of  the  remain- 
^*  der-man ;)  then  tenant  for  life  died,  and  so 
*^  did  the  remainder-man:  it  was  adjudged 
^^  that  his  wife  should  not  be  tenant  by  the 
"  curtesy  (r),  because  the  possibility  which 
*^  the  tenant  for  Ufe  had  that  the  estate 
"  might  revert  to  (being  a  mesne  estate  of 
**  freehold)  him  had  barred  her  of  all  right 
**  of  dower/' 

But  when  an  estate  in  joint-tenancy,  of 
contingent  interest,  is  created  by  one  deed 
or  instrument,  or  takes  place  at  one  time,  and 
the  different  estates  of  the  person  who  has 
two  several  estates  inviting  the  application 
of  merger  take  place  at  a  different  time, 
the  doctrine  of  merger  will  under  these  cir- 
cumstances operate  in  one  case  in  alteration 
of  the  quality  of  the  estate  held  in  joint- 
tenancy  ;  and  in  the  other  case  in  destruction 
of  the  contingent  remainder  (s). 

First,  as  to  the  alteration  of  the  quality 

<r)  Read  in  Dower.  (s)   Yin.    Merger    S56.    pi. 

IS,  ] 4.  ib.  368.  pi.  14. 
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of  the  estale  hdd  in  joint- tenancy.  The 
propositions  of  Lord  Coke  in  his  Commen- 
tary,  as  stated  in  the  most  distinct  terms, 
justify  this  conclusion :  he  says  (jt\ 

^^  If  a  man  make  a  lease  for  life,  and  after 
^  grantieth  the  reversion  to  the  tenant  for 
*^  life,  and  a  stranger^  and  to  their  heirs,  they 
are  not  joint-tenants  of  the  reversion,  but 
the  reversion  is  by  act  of  law^  executed  for 
^^  the  one  moiety  in  the  tenant  for  life,  and 
^^  for  the  other  moiety  he  holdeth  it  still  for 
*•  life :  the  reversion  of  that  moiety  to  the 
"  grantee. 

**  And  so  it  is  if  a  man  maketh  a  lease  to 
^^  two  for  their  lives,  and  after  granteth  the 
**  reversion  to  one  of  them  in  fee ;  the  join- 
"  ture  is  severed,  and  the  reversion  is  exe- 
"  cuted  for  the  one  moiety,  and  for  the 
•'  other  moiety  there  is  tenant  for  life  rever- 
"  sion  to  grantee. 

**  If  lessee  for  life  granteth  his  estate  to 
^'  him  in  the  reversion,  and  to  a  stranger,  the 
"  jointure  is  severed,  and  the  reversion  exe- 
"  cuted  for  the  one  moiety  by  the  act  of  law. 
^'  If  a  man  maketh  a  lease  for  life,  and 
granteth  the  reversion  to  two  in  fee,  and 
the  lessee  granteth  his  estate  to  one  of 
them,  they  are  not  joint-tenants  of  the 
**  reversion ;  for  there  is  an  execution  of  the 
**  estate  for  the  one  moiety,   and  an  estate 

(0  Co.  Liu.  182. 
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"  for  life,  the  reversion  to  the  other,  of  the 
"  other  moiety;  and  yet  let  it  be  remembered 
^^  that  an  express  and  formal  surrender  to  one 
"  of  them  would  have  expressly  operated  for 
"  the  benefit  of  both  joint'-tenants/' 

And  in  Wiscot's  case  these  diversities  were 
insisted  on,  and  the  court  adopted  them  in 
deciding  that  case.  The  case  was  tried  on  an 
action  of  ejectment,  and  involved  these  cir- 
cumstances : 

**  In  an  ejectment  between  Giles  and  IVis^ 
**  cot  (f/),  Giles  the  plaintiff  declared  on  a  de- 
^'  mise  made  to  him  by  the  husband  and 
"  wife,  and  Wiscot  the  defendant.  On  the 
"  general  issue  a  special  verdict  was  found, 
"  and  that  verdict  stated  that  A.  was  tenant 
"  for  life,  the  remainder  to  B.  and  three 
"  others  for  life,  the  reversion  to  C.  and 
"  his  heirs;  C.  levied  a  fine  sur  conuzance 
"  de  droit  come  ceoy  ^.  to  A.  and  B.  to  the 
"  use  of  A.  for  Hfe,  and  after  his  death  to 
'*  the  use  of  B.  in  fee.  A.  died,  and  after- 
"  wards  B.  died,  and  the  question  was, 
"  whether  the  jointure  was  severed  or  not ; 
"  so  that  after  the  death  of  A.,  B.  was  tenant 
"  in  common.  And  it  was  resolved  that 
"  the  jointure  was  severed;  and  this  dif- 
"  ference  was  taken,  when  the  fee  is  limited 
^^  by  one  and  the  same  conveyance^  there  the 
^^  one   may  have  the  fee-simple,   and   the 

(tf)  Wucoft  case,  2  Rep.  60. 
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^^  Other  an  estate  for  life  jointly ;  but  wbeil 
^  they  are   first  tenants   for   life,   and   af- 
^^  terwards  one  of  them  doth  get  the  fee* 
^  simple,  or  the  fee-simple  doth  descend  to 
*'  one,  there  the  jointure  is  severed ;  as,  if 
^  a  man  maketh  an  estate  to  three,  and  to 
^  the  heirs  of  one  of  them,  diere  one  of  them 
hath  the  fee-simple :  and  yet  the  jointure 
doth    continue,  far  all  is  but  one   entire 
^^  estate  created  at  the  same  time^  and  there- 
^^  fore    the    fee-simple    cannot    drown    the 
"jointure  which  took  eflfect  with  the  crea- 
"  tion  of  the  remainder  in  fee.     But  when 
"  three  are  joint-tenants    for  life,  and  one 
purchaseth  the  fee,  or  the  fee  descendeth  to 
him,   there   the  fee-simple   drowneth   the 
"  estate  for  life,  for  the  estate  for  life  was 
"  m  esse  before,  and  might  be  drowned  or 
"  surrendered^    and    so    cannot    the    estate 
"  for  life  in  the  first  case.     But  in  the  same 
^  case,   that  is   to   say,  when  an   estate  is 
"  made  to  three,  and  to  the  heirs  of  one  of 
^^  them,  and  he  who  hath  the  fee  dieth,  and 
**  one   of  the  survivors  purchaseth   the    re- 
^  mainder,  the    jointure  is    severed    causa 
^^  qua  supra;  and  when  one   tenant  for  life 
^*  purchaseth  the  reversion  in  fee,  if  the  join-' 
"  ture  should  remain,  he  should  have  a  re^ 
"  version  in  fee,  and  an  estate  for  life  also 
Vjn  part,  which  reversion   in   fee   he  may 
grant  over,  and  his  estate  for  life  should 
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^  remain  in  part,  which  should  be  absurd, 
^  and  against  reason ;  for  in  the  first  case, 
^*  when  an  estate  is  made  to  three^  and  to  the 
"  heirs  of  one^  he  who  hath  the  fee  cannot 
**  grant  over  his  remainder  and  continue  in 
^^  himself  an  estate  for  life,  as  it  is  holden 
*^  in  12  £.  4,  2.  b.  But  if  there  be  tenant  in 
^^  tail,  the  remainder  to  his  right  heirs,  he 
^*  may  grant  his  remainder  over,  or  devise 
^*  it,  as  it  is  holden  in  27  Ass.  60,  for  an 
"  estate-tail  cannot  drozm  nor  be  iurren- 
"  dered^  nor  be  extinct  by  accession  of  a 
"  greater  estate.  42  E.  3.  9-  b.  29  H.  8. 
"  Mortdauncestor^  59  H.  4.  55,  and  31  E.  3. 
sdre  facias^  19.  By  the  belter  opinion  of 
all  the  books,  he  who  hath  the  fee  dyings 
and  afterwards  tenant  for  life  dying,  it  is 
**  in  the  election  of  the  heirs  to  have  a  mortr 
"  dauncestor^  (which  proveth  that  his  ances^ 
tor  died  seised  in  fee)  or  a  scire  fadasy  or  % 
formedon  in  remainder  at  his  pleasure.  It 
is  agreed,  39  H.  6.  2.  b,  if  the  reversion  be 
granted  to  tenant  for  life  and  another  in 
fee,  the  reversion  is  extinct  for  a  moiety ; 
for  tenant  for  life  cantfot  purchase  or  get 
"  the  reversion  or  remainder  of  the  same  land, 
**  but  the  estate  for  life  shall  be  drowned, 
^^  having  regard  unto  the  estate  which  he  hatb 
**  gotten  in  reversion/^ 

"  Note,  reader,  it  seemeth  by  the  resolution 
^^  in  this  case,  that  if  tenant  for  life  granteth 
^^  his  estates  to  him  in  the  reversion  and 
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a  stranger^  that  the  same  is  a  surrefider  for 
one  moiety  ;  for  it  appeareth  here^  that  by 
getting  of  the  reversion  and  the  particular 
estate  at  several  times^  the  reversion  expect- 
^^  ant  on  his  particular  estate  for  life  cannot 
^^  remain  distinct  in  him^  and  grantable  over, 
*^  but  the  one  shall  drown  the  other,  and 
ben^t  of  survivorship  not  regarded,  as  it 
appeareth  in  the  case  at  bar,  and  so  the 
**  doubt  in  7  H.  6,  well  resolved,  I  think/' 

And  the  joint-tenancy  will  also  be  destroy- 
ed even  when  there  is  a  descent  at  a  period 
different  from  diat  in  which  the  joint-tenancy 
is  created  (x). 

Let  it  be  remembered  in  diis  place,  that  by 
a  confirmation  the  estate  of  one  of  two  joint- 
tenants  may  be  enlarged,  without  enlarging 
the  estate  of  the  other  joint-tenant,  and  this 
confirmation  may  be  the  cause  of  merging 
the  particular  estate,  and  severing  the  joint- 
tenancy.  So  the  land  may  be  confirmed  by 
way  of  enlargement  to  one  of  several  joint- 
tenants  in  exclusion  of  his  companions.  But 
when  the  estate  of  one  of  two  joint-tenants  is 
confirmed  in  point  of  tide,  and  not  enlarged, 
the  confirmation  will  give  stabiUty  to  the  title 
of  all  the  joint-tenants  (y),  though  they  be 
disseisors  (z) ;  and  yet  a  release  to  one  of 
several  disseisors  would  give  to  the  releasee 


{x)  2  Rep.  60.  (2)  Litt.  ••  522.  I  In8t.  298.  a. 

'  (y)  1  Inst.  297.  b. 
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exclusively  the  right,  if  the  release  were  made 
by  the  disseisee  (a). 

This  is  on  the  same  ground  of  law  which 
distinguishes  betweeii  a  grant  by  a  tenant  for 
life  to  one  of  several  joint-tenants  for  life,  and 
a  surrender ;  and  between  a  surrender  on  the 
one  hand,  and  on  the  other  hand  a  grant  to 
husband  and  wife  seised  in  right  of  the  wife. 

The  case  in  Phwden^  in  which  the  tenn  of 
the  wife  was  protected  from  merger,  owes  its 
decision  not  only  on  the  ground  that  the  wife 
and  another  were  joint-tenants,  but  the  further 
ground,  that  the  law  protected  the  interest  of 
the  wife  as  held  alienojure. 

In  that  case  {b)  the  husband  had  the  fee, 
and  made  a  lease,  and  the  lease  was  assigned 
to  his  wife  and  another  person,  and  the  wife 
died,  and  it  was  decided  that  the  surviving 
assignee  of  the  term  should  have  the  entirety 
of  the  land  for  the  term ;  consequently,  there 
was  not  any  merger  of  the  term  for  the 
moiety  of  the  ^vife.  While  if  the  wife  and 
another  had  been  joint-tenants  of  the  term, 
and  they  being  so  joint-tenants,  the  husband 
had  purchased  the  reversion,  there  would 
have  been  a  merger  of  the  moiety  of  the  wife, 
and  a  severance  of  the  joint-tenancy. 

This  is  sufficiently  evident  on   principle: 
The  point  was  contemplated  in  Bracebridge 


(a)  Litt  8.  522. 1  In8t  298.  a.        (b)    Bracebridge    v.    Cooir, 

Flow.  418. 
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V.  Cook^  and  influenced  the  decision.    For  it 
was  said  (c)  the  case  was  no  other  than  this, 
viz.  if  the  lessor  who   has  the   fee-simple 
marries  with  a  woman,  his  lessee  for  years, 
or  if  the  husband  makes  a  lease  for  years, 
and  the  lessee  grants  his  estate  to  the  wife  of 
the  lessor,  whether  this  shall  extinguish  the 
lease  for  years  or  not,  for  if  it  shall,  the  moiety 
of  the  lease  in  our  case  is  extinguished,  and 
merged  by  ti>e  immediate  inheritaoce  which 
the  husband  had  in  the  land.     And  the  court 
held  the  law  to  be,  that  the  inmiediate  estate 
of  inheritance  which  the  husband  here  had 
shall  not  merge,  or  extinguish  the  moiety  of 
the  term  which  the  wife  had,  any  more  than 
in  the  other  cases  above  said,  because  he  had 
the  inheritance  in  his  own  right,  and  the 
term  in  right  of  his  wife,  in  which  case  the 
freehold   and    inheritance   of  die   husband, 
wherein  the  wife  has  nothing,  shall  not  merge 
the  term  of  the  wife.      For  the  law,  which 
carries  in  itself  reason  and  equity,  will  not 
do  prejudice  to  another;  and  here  the  wife 
is  other  than  the  person  who    has    the  in- 
heritance, and  the  marriage  of  husband  and 
wife  is  a  laudable   thing,   for  which  reason 
the  law  will  not  prejudice  the  wife  in  her 
chattels  real,  which  are  things  of  continu- 
ance, and  of  more  value  and   worth   than 
things  personal.     Nevertheless,  the  husband 

(c)  Plow.  418. 
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hiimelf  might  have  given  away  the  wife^s 
term  by  an  express  act,  as  if  he  had  made 
a  feoffment  of  the  land,  or  a  new  lease,  or 
the  like ;  but  forasmuch  as  he  has  not  done 
this  nor  any  thing  else  with  the  land,  and  has 
made  no  disposition  at  all  of  it,  but  has  left; 
it  to  the  judgment  of  the  law,  the  law  will 
preserve  the  estate  of  the  wife,  which  estate 
ds  to  her  is  disjoined  frmi  the  freehold  and 
the  fee-simple. 

So  that  the  decision  turned  on  the  ground 
of  protection  to  the  interest  of  the  wife,  and 
not  of  the  preservation  of  the  joint-tenancy. 

The  reasoning  in  the  subsequent  part  of 
the  case  is  to  be  read  as  subject  to  this  qua^ 
lification ! ! 

2d,   A9  to  the  Destruction  of  Contingent 

Remainders. 

Notwithstanding  an  intervening  contin- 
gent remainder,  it  seems  to  be  an  established 
position  that  the  particular  estate  will  merge, 
in  the  next  vested  estate  in  reversion  or  re- 
mainder, whether  the  reversion  or  remainder 
accede  to  the  particular  estate,  or  the  par- 
ticular estate  be  an  accession  to  the  estate 
in  reversion  or  remainder ;  and  as  well  when 
this  accession  is  by  the  act  of  the  parties  as  by 
express  limitation,  or  by  operation  of  law^ 
as  by  descent,  so  as  this  act  of  the  parties 
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or  this  operation  of  the  law  {d ),  do  not  take 
place  in  the  same  instant  of  time  in  which  the 
particular  estate  is  limited. 

But  as  to  this  point,  it  seems  (e)  the  doc- 
trine of  merger  does  not  extend  to  copyholds, 
so  as  to  exclude  and  destroy  a  contingent 
remainder  by  the  accession  of  one  vested 
estate  to  another. 

In  Mildway  v.  Hungeffard  (/)  a  copyhold 
at  Newington  was  devised  to  the  plaintiff  for 
life,  remainder  to  his  first  and  other  sons  in 
tail,   remainder  to  the  defendant.   Sir  Giles 
Hungerfordj  in  fee.     And  the  plaintiff  being 
minded  to  make  himself  absolute  o^ner  of 
the  estate,  his  wife  being  then  privement  ensient 
of  a  son,  was  advised  that  if  he  bought  in 
the  reversion  in  fee  from  Sir  Giles  Httnger- 
fordj  and  took  a  surrender  thereof  to  his  own 
use,  that  would  merge  his  estate  for  life,  and 
consequendy  destroy  the  contingent  remain- 
der to   his  son,  there  being  then  no  issue 
born ;  and  this  suit  was  commenced  to  hai^e 
a  security  cancelled  which  the  plaintiff  had 
given  to  the  defendant  for  the  purchase  of 
the  reversion  in  fee ;  and  the  ground  of  equity 
which  the  plaintiff  alleged  was,  that  he  was 
deceived,  in  regard  that  at  the  time  of  filing 
his  bill    he   understood   such  surrender  of 

(d)    Kent   ▼.    Harpool,    T.        (e)  See  Fearne's  Rem.SdEdit. 
Jones,76.y ent.  306.  Hooker  v.     page  26 1 . 
Hooker,  Rep.  T.  Hard wicke,  13.  (/)  2  Veni.  243. 
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:the  rev6rsi(»i  would  not  bar  the  son  thefn  born, 
because  the  frediold  and  inheritance  was  in 
the  lord,  so  not  the  like  inconvenience  as  of 
freehold  estates^  at  common  law,  in  respect  of 
contingent  remainders,  where  there  is  none 
against  whom  to  bring  the  praecipe.  But  on 
the  point  of  merger,  or  ho  merger,  the  court 
gave  no  opinion. 

But  in  the  case  o(  Pawsey  v.  LawdaU{g)y 
B.  tenant  for  life  of  a  copyhold,  with  a  limi- 
tation to  the  heirs  of  his  body  begotten,  sur- 
rendered to  the  lord  of  the  manor  to  the  use 
of  the  lord  to  do  his  will  with  it.  B.  died. 
The  question  was,  whether  admitting  the  li- 
mitation to  the  heirs  to  operate  as  a  remain- 
der to  them  by  purchase  (the  contrary  of 
which  was  afterwards  determined),  such  re- 
mainder was  destroyed  by  the  surrender  of 
B. ;  and  it  was  adjudged  that  the  remainder 
was  not  destroyed,  because  the  legal  freehold 
was  in  the  lord  during  the  life  of  B.  so  that 
even  a  vested  remainder-man  could  not  have 
entered  during  the  life  of  B.  (h). 

And  in  Lane  and  Pannel  (i)  a  feme  covert 
and'  a  stranger  were  joint-tenants  for  life  of 
copyhold  lands,  with  remainder  to  the  heirs 
of  Ae  body  of  the  baron  and  feme.  The 
stranger  surrendered  his  moiety  to  the  hus- 
band and  wife,  and  afterwards  the  husband 

{g)  2  Roll.  Abr.  749.  (t)  1  Roll.  Rep.  258. 

(A)  Prodgef^%  case,  9  Rep. 
107^ 
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surrendered  the  whole  to  B.  in  fee.  The 
ferae  died  leaving  issue^  afterwards  the  hus- 
band  died.  The  question  was,  whether  the 
remainder  to  the  heirs  of  the  husband  and 
wife  vested  in  the  issue.  It  was  adjudged, 
that  when  the  stranger  conveyed  his  moietj 
to  the  baron  the  joint^tenancy  between  the 
stranger  and  feme  covert  was  severed ;  and 
when  the  baron  afterwards  conveyed  the 
whole  to  B.,  B.  took  an  estate  in  one  mcnety 
fer  the  life  of  the  wife,  defeasible  by  her  on 
the  death  of  her  husband,  and  in  the  other 
moiety  for  the  life  of  the  stranger  {k) ;  and  it 
seems  that  the  surrender  by  the  husband  to 
B.  in  fee  did  not  destroy  the  contingent  re^ 
mainder.  Mr.  Feame  has  concluded  that  the 
legal  estate  being  in  the  lord,  the  surrender 
of  the  husband  passed  no  more  than  he  rights 
fully  might  pass.  But  this  conclusion,  though 
correct,  is  not  of  much  weight  when  applied 
to  the  doctrine  of  merger,  since  all  the  cases 
in  which  merger  has  taken  place  are  cases  in 
which  the  partioular  tenant  has  not  convejned 
more  than  he  might  lawfully  convey. 

On  the  destruction  of  contingent  remain- 
ders in  copyhdds  the  learned  GUberi  (I)  has 
taken  this  distinction ;  if  an  estate  be  given 
to  a  copyholder  for  life,  remainder  to  the  right 
heirs  of  I.  S«,  if  the  tenant  fer  life  die  leaving 
I.  S.,  there  it  seems  clear  that  the  remainder  is 

{k)  Fearue,  497 ,  but  see  the  case.        (/)  Gilb.  Ten.  349w 
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destroyed  I  for,  he  observes,  it  cannot  taki6 
effect  &$  by  the  limitation  it  ought.  But  if 
tenant  for  life  in  that  case  had  committed  a 
forfeiture,  or  madb  a  surrender,  and  afterwards 
had  died  in  I.  S/s  life^time,  it  seemed  to  be 
very  clear  that  his  right  heirs  might  take ;  for 
his  remainder  was  not  to  take  effect  after  the 
determination  of  the  interest  of  tenant  for  life, 
hut  after  his  deaths  and  when  that  happened 
he  was  able  to  take :  and  it  supports  diis  dis- 
tinction, that  the  forfeiture  is  to  the  law  of 
the  land,  holds  for  the  life  of  the  tenant  who 
commits  the  forfeiture,  not  indeed  by  copy  of 
court-roll,  but  discharged  from  the  estate  so 
forfeited ;  and  from  the  MS.  opinions  given 
by  several  gentlemen  of  the  most  distin- 
guished eminence,  it  appears  that  they  all 
concurred  in  opinion  that  a  contingent  re- 
mainder of  a  copyhold  would  be  supported 
by  the  legal  estate  in  the  lord,  notwidistand- 
ing  any  act  done  by  those  persons  who  were 
the  owners  of  the  vested  estates. 

Titles  frequently  depend  on  the  question 
whether  a  contingent  remainder  has  been  ef- 
fectually destroyed  by  the  merger  of  the  par- 
ticular estate  by  which  the  contingent  interest 
is  supported.  These  titles  are  in  general  to  bfe 
accepted  with  great  caution.  They  are  not 
strictly  marketable*  The  destruction  of  the 
contingent  remainder  depends  on  the  fact 
that  the  contingent  remainder  was  of  the 

.  D  D  2 
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legal  ownership,  for  a  contingent  remainder 
of  the  equitable  ownership  does  not  admit  of 
destruction.  When  a  tide  depends  on  the 
circumstance  of  a  contingent  remainder  being 
effectually  barred,  the  title  must  be  investi- 
gated very  narrowly,  to  ascertain  that  the 
ownership  was  legal,  in  effect  that  the  legal 
estate  was  not  in  a  mortgagee  or  trustee  so  as 
to  render  the  interest  equitable. 

That  the  doctrine  does  not  apply  to  an 
estate  for  several  lives  arising  under  the  same 
limitation,  as  giving  one  undkided  and  entire 
time  of  continuance^  has  been  already  noticed. 

On  this  point  a  few  observations  will  be 
proper  in  this  pljice. 

At  one  time  it  was  contended  that  an 
estate  for  several  lives  could  not  exist,  be- 
cause the  time  of  one  life  must  merge  in  the 
time  of  the  next  life,  and  so  in  rotation. .  The 
argument  proceeded  either  on  the  supposi* 
tion  that  these  limitations  gave  several  and 
distinct  estates;  or  it  was  advanced  without 
sufficient  attention  to  tlie  circumstances  un- 
der which  the  doctrine  of  merger  is  applicable. 
After  several  discussions  on  the  subject  in  the 
reign  of  queen  Elizabeth^  the  point  was  set- 
tled. It  was  agreed  that  a  limitation  for  seve- 
ral lives  gives  one  entire  and  undivided  estate, 
and,  in  consequence,  the  courts  deternuned 
that  there  could  not  be  any  merger,  since 
there  were  not  two  estates  so  that  one  might 
merge  in  another.      The  cases  oi  Ross  and 
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Uity  Dakj  already  cited,  are  the  authorities 
relevant  to  this  point. 

From  these  cases  it  is  evident  that  the 
ground  of  the  determination  was,  that  the 
limitation  for  the  several  lives  gave  only  one 
entire  and  undivided  estate^  and  not  several 
and  distinct  estates.  The  conclusion  that 
there  could  not  be  any  merger  was  conse- 
quential on  that  determination.  But  it  must 
be  remembered,  that  the  ground  of  the  de- 
termination in  Rosses  case  was,  that  the  lease 
for  three  lives  gave  one  entire  estate,  and 
not  several  and  distinct  estates,  llie  deci^ 
sion  was  not  governed  by  the  circumstance 
that  the  same  person  was  under  the 
same  deed  to  have  the  right  of  enjoy- 
ment for  several  lives.  The  right  of  en- 
joyment for  several  lives  may  be  limited  to 
the  same  person  by  the  same  deed,  and  yet 
a  merger  may  take  place.  Thus,  as  has 
frequently  been  observed,  a  lease  to  A.  for 
the  life  of  B.,  remainder  to  himself  for  his 
own  life,  gives  several  and  distinct  estates, 
and  therefore,  and  because  the  estate  in  re- 
mainder, which  is  for  his  own  life,  is  a  dis- 
tinct estate,  and  larger  than  the  estate  for 
the  life  of  B.,  the  estate  for  the  life  of 
B.  will  merge  in  the  estate  of  A.  for  his 
own  life.  So  if  in  Ross's  case  the  lease 
had  been  for  the  several  liveSj  by  way  of 
distinct  and  successive  estates,  one  of  those 
estates  might  have  merged   in  another  of 
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these  estates^  This  is  evident  from  the  doc- 
trine deducible  from  Lewis  Bowles's  case, 
establishing,  that  if  A.  by  several  limitations, 
even  in  the  same  deed,  or  in  distinct  deeds, 
hath  an  estate  for  the  life  of  another  person, 
with  an  immediate  remainder  to  himself  for 
his  own  Ufe,  the  prior  estate  will  merge  in  the 
remainder. 

The  distinction  deducible  from  the  cases 
of  this  class  is,  first,  when  a  lease  is  for 
several  lives,  as  one  undivided  and  entire 
point  of  time,  the  time  of  one  life  cannot 
merge  in  the  time  for  another  life,  because 
there  is  one  estate  or  time  onlv,  and  not 
several  and  distinct  estates  or  times:  and 
Sndly,  when  a  lease  is  for  several  lives,  at 
distinct  periods  of  time,  giving  one  estate  in 
possession  and  other  estates  in  remainder,  then 
aeteris  paribus  there  is  scope  for  the  applica^ 
tion  of  the  doctrine  of  merger,  because  tlieie 
are  several  estates;  but  it  must  not  be  for- 
gotten that  the  doctrine  cannot  operate  un- 
less the  estate  in  reimainder  be  larger  than^ 
or  as  large  as,  the  estate  in  possession* 
Therefore  when  A.  is  lessee  for  his  own 
life,  with  a  remainder  to  him  for  the  life 
ctf  B.,  this  doctrine  cannot  affect  either  of 
the  estates,  since  the  estate  in  possession, 
which  is  for  his  own  life,  is  larger  than  the 
estate  for  the  life  of  B.,  which  is  for  another 
hfe. 
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From  tbe  aiithoiitieg  addueed  io  the  next 
diTifiioii  it  would  seem  that  a  conveyance  by 
A.  and  B.  (being  successire  tenantsi  for  their 
lives,)  would  give  one  united  estate  to  con^ 
tmae  for  the  several  lives ;  being  an  instance 
of  union  and  consolidation  without  met-gery 
and  thia,  thoogh  with  some  doubt,  is  con^L-: 
dered  to  be  the;  estate  oi  the  hw^ 

Before  this  section;  or  head  o£  divisioii  s&all 
be  closed  it  will  be  proper  to  observe,  that 
the  time  of  aa  entire  estate  for  lifvesr  may  be 
dmded  into  several  estates.;,  ami^  when  so 
divided  one  estate  nuay  merger  a&  if  A.y 
tenant  for  three  livesy  grant  or  convey  tke> 
land  by  way  of  parlicnkr  estate  and  remain- 
<ler,  or  by  way  of  use  to  different  per8ons> 
for  their  respective  lives.  Under  this  ar- 
rangement the  estate  is  divided  into  three 
estatesv  and  diere  may  be  a  rnerg^  in  like 
manner  as  if  there  had  orij^ally  been  three: 
successive  estates^ 

In  this  instance,  indeed,  the  prior  estjafiesi 
are  more  clearly  liable  to  merge  in  the  ulti- 
mate estate,  especially  when  that  estate  is  a 
reversion,  since  they  are  either  actually,  or 
in  effect,  derived  out  of  that  estate,  for  the 
ultimate  taker,  even  under  a  remainder  and 
a  future  reversioner,  will  have  an  estate  for 
three  lives,  subject  only  to  the  prior  parti- 
cular estates. 
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JBui/iice's  case  (m)  is  also  the  subject  ap- 
plicable to  the  learoiDg  of  estates  fon  life. 
Though  two  persons,  being  jmnt-tenantM  for 
life,  have  an  estate  which  by  its  constita- 
tion  will  continue  for  their  joint  lives  and 
the  life  of  the  survivor  of  them,  yet  on  a 
severance  of  the  joinUtenancy,  the  moiety,  of 
each  will  be  held  for  his  life  only. 

These  distinctions  occur, 

1.  If  both  join  in  a  grant  the  estate  will 
continue  for  their  several  lives. 

2.  If  one  make  a  lease  for  years,  the  lease 
may,  unless  the  joint-tenancy  be  severed, 
continue  until  the  death  of  the  survivor. 

S.  One  may  release  to  the  other.  The 
quantity  of  the  estate  of  the  releasee  is  not 
easily  ascertained.  It  should  seem  to  be  for 
his  own  life  only. 

4.  And  on  a  grant  by  either,  or  by  each 
separately,  to  a  stranger,  the  stranger  will  be 
tenant  of  the  moiety  which  is  granted  for 
the  life  only  of  the  grantor. 

(m)  Jones,  55.  5  Salk.  204.    Ettay  on  Estat«»  chap.  Life. 
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CHAP.  XIII. 


!r%a/  the  Union  of  two  Estates  in  the  same 
Person  hy  means  of  the  joint  Act  of  the 
respective  Owners  of  these  Estates^  toith  an 
Intention  thai  the  Estate  of  their  Assignee 
shotUd  continue  for .  the  collective  Time  of 
their  several .  Estates^  mil  not  be  any  Cause 
of  Merg^. 

This  is  a  point  of  nicety.  It  may  be 
collected  from  diiSerent  passages  of  books 
of  authority.  These  passages  warrant  the 
conclusion  in  all  the  extent  to  which  it  is 
advanced  (a). ,  That  the,  prior  estate  should 
under  these  circumstances  be  exempt  from 
the  influence  of  merger,  is  consistent  with 
the  grounds  and  principles  on  which  this  act 
of  law.  is  allowed  to  take  place.  All  the 
cases  in  which  the  doctrine  of  merger  has 

(a)  Shep.  T.  121 »    Supra,  b.  436.    Prodgcr's  caae,  9  Rep.  107. 
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prevailed  are  authorities  only  that  one  estate 
will  be  annihilated  when  there  are  two  dis- 
tinct estates,  and  one  estate  becomes  either 
in  fact,  or  in  intendment  of  law,  inconsistent 
with  the  other  estate ;  or  there  is  an  evident 
intention  to  change  the  tenancy  under  one 
estate  to  a  tenancjr  under  another  estate,  in 
effect  a  surrender  by  an  act  corresponding 
with  a  surrender  in  law. 

When  one  person  accepts  a  conveyance 
from  two  persons  who  have  distinct  estates, 
and  becomes  the  purchaser  of  the  estate  of 
each  of  them,  and  their  estates  give  par«^ 
ticular  interests  only,  and  not  the  compfete 
ownership  and  absolute  dominion  over  the 
property,  either  generally,  or  subject  to  cer- 
tain particular  estates,  it  is  a  natural  md 
reasonable  inference  that  he  intended  to  have 
the  right  of  enjoyment  for  the  several  periods 
of  time  comprised  in  these  estates.  To  many 
purposes  there  is  an  union  and  consoMdation 
of  the  two  estates.  Tb&y  become  one  ^itire^ 
interest,  so  as  to  perfect  a  right  to  dower, 
to  tenancy  by  curtesy,  &c.,  and  give  the> 
remedies  proper  toi  the  estate  considered  ais^ 
an  estate  of  inheritance  in^  possession ; 
however  there  is  not  any  merger 
on  eictinguisbment.  To  merge,  it  is*  essentiali 
^at  the  time  a€  one  estate  should  in  point 
of  title  be  anoifiiilated^  absorbed,  and  lost 
in  the  time  of  the  other  estate;  while  in 
the  case  under  consideration^  the  right  of 
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(enjoy mi^iit  vill  eontjnae  for. the  snvettd  tma 
of  the  9eveml  estates.  Another  circmnstanca 
peculiar  to  these  cases^  and  distinguishing 
them  from  those  cases  to  which  the  doctrine 
of  merger  is  applicable,  is^  that  tba  right 
of  enjoyment  continues  under  each  estate 
for  the  time  of  that  estate.  Under  these 
circumstances,  the  charges  on  the  reoermmafy 
or  mare  remote  estate  created  by  the  former 
owner  of  that  estate  will  not  be  accelerated 
by  the  union  and  consolidation  of  the  two 
estates* 

Id  Bredon's  case  (b)  it  seems  to  have  been 
agreed,  that  if  a  tenant  for  life  and  the  owner 
of  the  first  remainder  in  tail  make  a  feoff- 
ment bj/  deed^  this  is  not  a  discontinuance, 
for  each  giveth  that  which  he  may  lawfully 
give;  and  although  the  owner  of  the  first 
remainder  should  die  without  issue,  ihefeojffee 
$hall  er^oy  the  land  during  the  life  of  the  tenant 

for  l^e.  This  decision  pro^^es  that  undec 
an  entire  conveyance  by  the  owners  of  two 
estates  there  is  not  any  merger.  The  J3re-» 
dm  case  itself,  from,  which  this  opinion  ia 
extracted,  is  an  authority  for  the  same  con<% 
elusion.  In  that  case  tenant  fi)r  life  joined 
with  the  first  tenant  in  tail  in  a  fine  sur 
QQfmzance  de  droit  come  ceoy  ^.  to.  a  stranger 

'  in  fee,  who  rendered  a  rent-charge  of  forty^ 
pounds,  a  year  to  the  tenant  for  liie^     The 

(A)  1  Hep.  77. 
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first  tenant  in  tail  died  withont  issne,  and 
the  second  tenant  in  tail  entered,  and  on 
a  distress  by  the  tenant  for  life  for  his  rent, 
and  on  a  replevin  and  avowry,  a  question 
arose  on  the  right  of  the  tenant  for  life  to 
distrain.  That  question  involved  the  ques- 
tion whether  the  estate  for  life  was  a  cantimdng 
interest  as  against  the  second  tenant  in  tail ; 
for  the  owner  of  that  estate  resisted  the  de- 
mand of  the  rent  on  the  ground  that  the 
estate  for  life  was  annihilated  by  its  union 
with  the  next  estate  of  inheritance.  This  was 
the  only  possible  ground  on  which  the  seccmd 
tenant  in  tail  could  claim  the  right  of  posses- 
sion, or  deny  the  validity  and  continuance  of 
the  rent  rendered  to  the  tenant  for  life  by 
the  fine  in  which  he  concurred  widi  the  first 
tenant  in  tail ;  but  it  is  evident  the  court  of 
Common  Pleas,  in  which  this  case  was  de- 
pending, admitted  that  the  time  of  the  estate 
for  life  was  a  continuing  interest,  and  that 
the  tenant  for  life  was  entitled  to  distrain 
for  the  rent ;  for  judgment  was  given  that 
the  avowant  should  have  return  of  the  cattle ; 
and  it  was  held  that  the  rent  did  remain 
after  the  death  of  the  first  tenant  in  tail 
without  issue ;  consequently  they  determined 
that  the  estate  for  life  tms  not  merged  by  its 
union  with  the  next  estate  of  inheritance. 
In  delivering  the  opinion  on  this  case  the 
court  observed,  ^^  that  the  said  fine  levied 
^  by  tenant  for  life,  and  him  in  remainder. 
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^^  was  no  discontinuance,  either  of  the  first 


^^  remainder  in  tail,  or  of  the  second,  be- 
"  cause  each  of  them,  gave  only  but  that 
««  which  he  might  lawfully  give,  viz.  the 
^^  tenant  for  life  gave  his  estate,  and  he 
^^  in  the  remainder  a  fee-simple  determina- 
^^  ble  upon  his  estate-tail,  and  the  second 
^^  remainder  is  not  discontinued  or  divested 
*^  thereby.  And  that  it  shall  be  the  grant 
^*  of  both  of  their  several  estates ;  and  from 
^^  thence  it  followed  that  it  was  not  any 
"  forfeiture  of  the  estate  of  the  tenant  for 
^^  life;  forasmuch  as  each  gave  that  which 
^^  he  might  lawfully  give.  And  it  was  said, 
^^  that  it  cannot  be  a  forfeiture,  for  the  law 
**  (which  abhorreth  wrong)  shall  construe 
it,  first,  to  be  the  grant  of  him  in  remain^- 
der  in  tail,  and  afterwards  the  grant  of 
^^  the  tenant  for  life;  as  in  many  cases,  ut 
^^  res  magis  vakat^  quam  pereatj  the  law 
^^  shall  make  construction ;  and  therefore  in 
^^  the  case  of  a  fine,  if  tenant  in  tail  and  one 
"  A.  levy  a  fine,  to  a  stranger,  who  granteth 
**  and  rendereth  to  A.  for  years,  rendering 
^^  rent,  and  by  the  same  fine  grant  the 
^^  reversion  to  tenant  in  tail  and  his  heirs, 
*^  this  is  good;  and  although  that  all  be 
"  by  one  fine,  at  one  instaqt,  yet  in  the 
"  judgment  of  law .  the  lease  doth  precede 
^*  the  grant  of  the  reversion,  as  it.  isiholden 
"  in  36  Hen.  8.  Br.  Fines,  118;  and  so  was 
it  adjudged  upon  demurrer  between  White 


<€ 
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''  and  WJdtBj  M.  41  and  42  Elia.  in  the 
^^  Common  Pleas,  Rot  366.  So  in  the 
^^  case  at  the  bar,  the  grant  of  the  tenant 
^*  in  tail  shall  precede,  in  the  judgment  of 
'<  the  law,  the  grant  of  the  tenant  for  life, 
^^  although  that  all  be  by  one  fine.  And 
^  note  the  difference  between  this  case  and 
^^  the  case  in  41  E.  3.  21.  a,  and  41  Ass.  2: 
f^  for  there,  inasmuch  as  the  wife  sunrived, 
^  it  is  upon  the  matt»  a  feoffment  made 
**  by  her,  for  she  is  in  by  her  feoffor ;  and 
^  the  second  remainder  in  tail  was  divest- 
^  ed  thereby ;  and  that  he  in  the  first 
^*  remainder,  with  his  wife  (betwixt  whom 
'^  are  no  moieties)  accepted  a  feoffment  of 
^'  the  tenant  for  life ;  but  here  in  the  case  at 
^^  the  bar,  he  in  the  first  remainder  doth 
^  join  with  the  tenant  for  life  in  making 
^  of  an  estate ;  and  this  joining  doth  alter 
'*  the  nature  of  the  act ;  for  by  this  joining 
^  the  estate  given  passeth  from  both;  so 
*^  that  each  giveth  his  estate;  but  in  the 
^  case  in  41  £.  S.  21,  all  the  estate  did 
'^  pass  from  the  tenant  for  life,  and  that 
^  was  fee-simple  which  of  necessity  ought  to 
'^  be  a  forfeiture  (read  to)  of  all  the  remain- 
**  ders ;  for  it  cannot  be  a  forfeiture,  but  ought 
<*  to  give  cause  of  entry  to  each  in  re- 
*<  mainder  for  his  time.  But  the  Case  in 
«  Mich.  l6  and  ITEli^.  Dyer,  SS9,  a,  was 
•*  agreed  for  good  law ;  for  there  both  the 
*^  feoffors   had    but    estates   for    life;    and 
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^*  therefore  their  feofiment  did  divesit  the 
^^  remainder  in  tail,  and  so  a  forfeiture; 
^  but  here  a  tenant  for  life  and  he  in  the  re- 
'^  mainder  in  tall  join  in  the  fine,  &c.  And 
'^'  it  was  said,  it  was  adjudged  in  the  King^^ 
^^  Bench,  in  the  case  of  one  Engtish^  that  if 
^  there  be  tenant  for  life,  the  remainder  in 
^  fee  to  an  infant,  and  they  both  levy  ^ 
^  fine,  and  afterwards  the  fine  is  reversed  as 
^^  to  the  infant,  yet  the  conusee  shall  have 
^  the  land  for  the  life  of  the  tenant  for  liftf, 
^^  for  each  gave  that  which  he  might  lawfully 
^^  give.  But  it  was  said,  if  tenant  for  lif6 
^'  be,  the  remainder  unto  the  queen  for 
^  life,  the  remainder  to  another  in  fee,  if 
^^  the  first  tenant  for  life  maketh  a  feoff- 
ment, the  same  is  a  forfeiture,  and  yet 
nothing  passeth  but  hii^  own  estate  (c), 
^  but  inasmuch  as  he  hath  made  a  livery  in 
*^  fee  it  is  a  forfeiture,  although  that  none 
**  of  the  remainders  are  vested.  See  30 
^*  Ass.  47*  If  tenant  for  life  enfeofieth  him 
"  in  the  remainder  for  life,  with  warranty, 
'*  the  same  shall  enure  by  way  of  surrender, 
"  and  is  no  forfeiture,  Quodnota(d).  And 
"  it  seemeth  by  them,  if  tenant  for  life, 
^^  and  he  in  the  first  remainder  in  tail,  make 

(c)  Because  her  prerogative  though  the  fee  be  in  the  Ckxmn. 

preqerved  her.  aeisin,  and  oon-  Sht^ord  r.  Dovctj  Co. 

sequently  the  seisin  of  the  re«  S7S.a. 
mainder-man.      But  a  tenant         (d)  1  Co*  Litt.  55.  a. 
in  tail  may  be  disseised    aU 
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<<  a  feoffinent  by  deed^  that  it  is  not  a  dis^ 
^  continuaoce,  nor  a  devesting  of  the  second 
^^  remainder,  for  each  giveth  that  which 
^^  he  may  lawfully  give;  and  although  he 
^^  in  the  first  r^nainder  diedi  without  issue, 
^^  the  feoffee  shall  enjoy  the  land  during 
^^  the  life  of  the  tenant  for  life,  and  no  for- 
^^  feiture  in  the  case,  for  the  causes  before 
'^  said :  but  if  a  feoffment  be  made  by  wordj 
^^  then  it  is  a  mrrender  of  the  tenant  for 
^^  life,  and  the  feoffment  of  him  in  the  re- 
^^  mainder,  ut  res  magis  valeat  quam  pereat 
^*  See  27  Ass.  46*  Plow.  Commentaries,  541.  a. 
••  14  H.  7.  4.  a/' 

And  in  Treparfs  case  (c)  it  was  said  by 
Papham^  C.  Just.  ^'  if  tenant  for  life  and  he  in 
^^  the  reversion  make  a  gift  in  tail,  rendering 
"  rent,  the  lessee  {d)  shall  have  the  rent 
^^  during  his  hfe/'  This  of  course  was  an 
admission  that  the  estate  of  the  tenant  for 
life  was  a  continuing  ownership;  for  unless 
that  estate  existed  in  point  of  law,  distinct 
from  the  inheritance,  and  not  confounded 
in  the  same,  the  rent  could  not  have  be- 
longed to  the  tenant  for  life:  and  Fopham, 
in  terms  still  more  express,  declared  it  to 
be  his  opinion  that  if  tenant  for  life  and  he 
in  the  reversion  had  made  a  feoffment  by 
deed  at  the  common  law,  the  feoffee  should 
hold  of   the  lessee^  during  his  life,   which 

(c)  6  Rep.  {d)  Read  tenant  for  life. 
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proves,  in    a    manner   the  most  incontro- 
vertible,  that  the   estate   for  life  was    not 
destroyed,    for  supposing  it  to  have   been 
destroyed  the  tenure  must  have  been  of  the 
reversioner,    and  not  of  the  tenant  for  life. 
From  this  opinion  it  must  be  collected,  that 
if  the  estate-tail  had  determined  in  the  life- 
time of  the  tenant  for  life  the  right  of  pos- 
session would  have  been  in  the  alienee  under 
the  estate  for  Ufe,  and  not  in  the  reversioner, 
till  the  estate  formerly  of  the  tenant  for  life 
was  determined  by  his  death,  or  by  some 
other  means.     These  observations  show  the 
foundation  of  the  judgment  in  TrepwC%  case ; 
and  that  judgment  fully  proves,  that  notwith- 
standing the  tenant  for  life  joins  with  the 
remainder-man  in  any  assurance  proper  to 
the  tenant  for  life  and  the  remainder-man, 
the  estate  is  considered  during  the  time  of 
the  estate  of  the  tenant  for  life  as  held  under 
him,  and  not  under  the  tenant  of  the  more 
remote  estate  with  whom  he  joins   in  that 
conveyance,    and  to  whom  he  might  have 
surrendered ;  and  it  was  expressly  held  in  this 
case,  that  if  lessee  for  life,  and  he  in  the  re- 
mainder or  reversion  in  fee,  make  a  feoffment 
by  deedj  each  giveth  his  estate,  viz.  lessee  for 
life  his  estate  by  livery,  and  the  fee  doth  pass 
from  him  in  the  remainder  or  reversion. 
The  case  of  Eredon  (e)  was  noticed  by 

(e)  1  Salk.  338. 
VOL.  III.  £   £ 
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Lord  C.  Justice  Holt  in  the  case  of  Synumds 
V.  Ciidmare.  According  to  the  report  of 
SaUceldj  the  Qiief  Justice  advanced  a  posi- 
tion which  militates  against  iJhie  principle 
established  by  the  determination  in  Bredon's 
case  ;  he  is  stated  to  have  said,  that  if  there 
be  tenant  for  life,  reversion  to  A.  in  fee,  and 
A.  make  a  lease  for  years,  and  then  tenant 
for  life  and  he  in  reversion  join  in  a  fine,  the 
lease  shall  take  effect  presently.  At  the  same 
time  he  qualified  his  opinion,  and  admitted 
the  general  principle  which  governed  the 
determination  in  Bredons  case,  by  observing 
that  the  estates  passed  severally  according  to 
Bredons  case ;  but  he  added,  they  are  now 
comoHdated^  or  if  the  lessee  should  die  during 
the  life  of  the  lessor,  tenant  for  life,  there 
would  be  an  occupant.  But  with  deference 
to  the  opinion  of  so  great  and  respectable 
a  lawyer,  this  is  a  non  sequitur.  For  thou^ 
the  estate  for  life  may  have  continued  for 
the  benefit  of  the  lessee,  yet  no  objection 
exists  against  its  forming  part  of  the  estate 
of  inheritance,  so  as  to  give  a  right  of  suc^ 
cession  to  the  heirs,  as  htirsj  or  exists  against 
its  being  blended  in  the  reversion  or  remain- 
der  in  fee  for  all  the  purposes  of  tenure  and 
ownership. 

It  is  impossible  that  this  opinion  can  be 
supported  without  denying  the  principle 
upon  which  Bredon's  case  was  determined; 
or  that  the  opinion  can  be  maintained  con- 
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sistentlj  with  the  opinion  Popham  delivered 
in  Treport's  case.  It  is  even  doubtful  whe- 
ther the  opinion  ascribed  to  Lord  Holt  was 
delivered  by  hira  in  these  terms.  It  is  remark- 
able that  no  notice  is  taken  of  this  opinion 
in  the  4lh  vol.  of  Modern  Reports,  a  book 
in  which  there  is  a  fuller  and  more  detailed 
report  of  the  judgment  than  in  Salkeld.  But 
certain  it  is,  liiat  notwithstanding  the  silence 
of  the  Modern  Reports  on  the  subject  of  this 
opinion,  notice  was  taken  of  the  point  by  the 
chief  justice ;  for  it  appears  by  Carthew  that  his 
lordship  did  advert  to  and  deliver  an  opinion 
on  that  point;  and  that  opinion,  properly 
understood,  was  formed  on  grounds  exactly 
the  same  as  those  which  governed  the  deter- 
mination in  Bredon's  case.  The  report  is  in 
these  words,  and  Holt^  chief  justice,  put  these 
cases  : — If  tenant  for  life  and  he  in  reversion  in 
fee  join  in  a  fine  or  feoffment  to  a  stranger, 
the  estate  for  life  is  merged;  so  likewise 
where  he  in  remainder  in  tail  joins  with  the 
tenant  for  life  ut  supra.  And  yet  in  the  last 
case  the  feoffee  or  conusee  shall  hold  during 
the  life  of  the  tenant  for  life,  though  the  te* 
nant  in  tail  die  mthout  issue  (f).  A  very  small 
portion  of  attention  to  the  language  of  these 
reporters  will  enable  the  reader  to  collect  that 
neither  of,  them  has  given  a  fair  and  accurate 
account  of  that  opinion,  which  in  all  proba- 
bility was  delivered  by  the  chief  justice.     It 

(/)  Shep.  T.  by  Preston,  121.     Infra,  436. 
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18  evident  his  lordship  did  not  deny  the 
authority  of  Bredan'^  case,  on  the  contrary, 
it  may  be  collected  that  he  recognized  that 
determination,  and  admitted  its  force  and, 
application.  It  is  equally  clear  from  Carthew 
that  the  cases  to  which  the  chief  justice 
referred  were  contrasted ;  and  from  a  com- 
parison  of  the  several  reports  of  his  opinion, 
it  may  be  inferred  that  he  distinguished 
between  a  conveyance  by  a  tenant  for  hfe 
under  different  circumstances ;  delivering  it  as 
his  opinion  that  there  was  a  merger  of  the 
estate  for  life  under  some  circumstances,  and 
a  continuance  of  the  estate  for  life  under 
other  circumstances. 

By  referring  to  Trqnni's  case,  and  Bredons 
case,  already  cited,  it  will  be  found  that  a 
distinction  had  been  taken,  and  a  difference 
made,  between  the  different  circumstances 
under  which  a  tenant  for  life  joined  with  the 
reversioner  or  remainder-man  in  convejing 
or  giving  up  his  estate  for  life.  Thus  in 
Treport's  case,  which  was  the  first  in  point 
of  time ;  though  it  was  held  that  when  lessee 
for  life,  aqd  he  in  remainder  or  reversion  in 
fee,  make  a  feoffment  by  deed^  each  giveth 
his  estate,  viz.  lessee  fpr  life  his  estate  by 
livery ;  and  tlie  fee-simple  doth  pass  from 
him  in  remainder  or  reversion,  yet  it  was 
agreed  that  if  the  feofiment  were  by  word, 
that  is  without  deed,  then  it  should  be  the 
feoffinent  of  him  in  reversion  or  remainder, 
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and  the  surrender  of  lessee  for  life ;  for  this 
plain  and  sensible  reason,  that  the  remain- 
der or  reversion,  as  such,  could  not  pass 
without  deed.  The  same  distinction  was 
taken  in  Bredoii's  case;  and  in  that  case  it 
is  said,  it  seemeth  that  if  tenant  for  life, 
and  he  in  the  first  remainder  in  tail,  make 
a  feoffment  by  deed,  this  is  not  a  discontinu- 
ance, nor  a  devesting  of  the  second  remainder, 
for  each  giveth  that  he  may  lawfully  give ; 
and  although  he  in  the  first  remainder  die 
without  issue,  the  feoffee  shall  enjoy  the  land 
during  the  life  of  the  tenant  for  life;  then 
follows  the  contrast ;  but  if  a  feoffment  be 
made  by  word,  then  it  is  a  surrender  of  the 
tenant  for  life ;  and  the  feoffment  of  him  in 
remainder  ut  res  magis  valeat  quam  pereat. 
The  grounds  and  reason  of  this  difierence, 
with  many  other  apposite  cases  illustrating 
the  learning  on  this  subject,  are  stated  by 
Bacon  in  his  Abridgment;  and  when  the 
estate  for  life  is,  even  by  construction,  surren- 
dered, it  does  not  require  any  argument  to 
show  that  the  possession  is  no  longer  held 
by  the  surrenderee  under  the  itle  of  the  te- 
nant for  life. 

Since  these  distinctions  had  been  so 
clearly  established,  and  so  Ailly  settled  by 
a  series  of  determinations,  it  is  more  than 
probable  that  the  opinion  expressed  by 
Lord  Chief  Justice  Holt  was  founded  on 
the  distinction  afforded  by  these  cases,  with« 
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out  any  intention  to  convey  an  idea  corre- 
sponding,  either  in  words  or  in  sense,  with 
the  language  of  Salkeld's  Report,  or  exactly 
agreeable  to  the  distinction  to  be  collected 
from  the  terms  in  which  Cartkew  has  re- 
ported the  same  opinion.  The  allowance  to 
be  made  for  the  difficulty  of  taking  an 
accurate  account  of  every  word  which  es- 
capes from  a  fluent  and  ready  speaker,  will 
satisfy  the  mind  that  there  has  been  some 
omission  in  giving  full  force  to  all  that  was 
said  by  his  lordship.  And  when  it  is  con- 
sidered that  the  opinion  delivered  by  his 
lordship  was  not  immediately  relevant  to 
the  case  then  before  the  court,  there  is  addi- 
tional reason  for  supposing  that  there  was 
less  attention  paid  by  the  reporters  to  the 
observations  which  are  the  subject  of  these 
remarks. 

The  Earl  of  Clanrickard's  case  affords  an 
illustration  of  this  doctrine  (a),  and  will  intro- 
duce the  sentiments  of  that  eminent  lawyer 
Sir  Henry  Hobart  on  this  subject 

In  that  case  a  lady  was  tenant  in  tail,  with 
reversion  to  her  husband  for  life,  and  they 
joined  in  a  fine ;  and  it  was  contended  that 
this  fine  was  a  discontinuance  by  the  tenant 
in  tail,  and  so  the  estate  for  life  did  drown 
and  extinguish  itself  in  the  fee-simple  granted 
to  the  conusee. 

{a)  Hob.  273. 
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The  argamait  on  the  behalf  of  the  demand* 
ant  was,  that  when  tlie  estate-4ail  determined 
the  demandant's  reversion  was  to  come  into 
possession,  as  the  estate  for  life  was  extinct 
in  the  estate  given  by  the  fine ;  and  that  the 
fine  should  not,  as  to  the  estate  for  life,  ope* 
rate  to  the  benefit  of  the  con  usees,  but  of  the 
old  remainder  or  reversion. 

The  report  of  Sir  Henry  Hobart's  judg- 
ment by  way  of  answer  to  this  argument  is 
in  these  terms : 

"  First,  that  the  estate  for  life  is  not  by 
that  fine,  7  Jac,  drowned  and  extinct ;  but 
that  the  estate  in  tail,  and  for  life,  are  both 
conveyed  lawfully,  as  estates  in  being  to 
these  conusees :  so,  First — ^the  estate  for  life 
is  not  forfeited  by  this  fine.  Secondly,  it  is 
not  involved  in  the  estate  given  by  the  te- 
nant in  tail,  but  it  is  given  distinctly,  as  an 
estate  by  itself,  in  judgment  and  by  the  force 
of  law.  If  the  estate  for  life  were  extinct,  or 
invalid  in  the  estate  given  by  the  fine,  7  Jac, 
it  must  be  either  by  surrender,  forfeiture,  or 
confirmation.  By  surrender  it  cannot  work. 
Note,  that  this  could  not  work  by  way  of 
surrender,  as  in  Bredon's  case  it  might,  be- 
cause It  IS  a  remainder  following,  and  yet  it 
was  not  taken  as  a  surrender,  for  then  it  had 
been  against  the  judgment." 

"  And  here  first  I  do  exceedingly  com- 
mend the  judges  that  are  curious  and  almost 
subtil,  asttUi  (which  is  the  word  used  in  the 
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Proverbs  of  Soiamon  in  a  good  sense^  when 
it  i&  to  a  good  end),  to  invent  reasons  and 
means  to  make  acts  according  to  the  just 
intent  of  the  parties,  and  to  avoid  wrong 
and  injury  which  by  rigid  rules  might  be 
wrought  out  of  the  act.  And  that  is  well 
performed  in  Bredan*s  case,  Co.  lib.  1.  fol. 
76.  Where  a  tenant  for  life,  and  he  in  re- 
mainder in  tail,  join  in  a  fine  (come  ceo),  the 
tenant  in  tail  dies  without  issue,  the  co- 
nusee  shall  hold  the  land  during  the  life  of 
the  tenant  for  life.  Note  in  Bredon's  case  a 
strange  efiect,  for  the  conusee  that  had  a  fee 
made  of  both  estates^  as  soon  as  tenant  in  tail 
died  without  issue  had  but  an  estate  for  lif'cj 
for  there  was  no  discontinuance  nor  change 
of  the  reversion,  but  a  lawful  giving  of  their 
estates,  and  no  more.  So  in  EngUshe's  case 
there.  There  is  no  forfeiture  in  this  case, 
because  the  tenant  for  life  gives  not  the  fee 
alone,  but  gives  only  so  much  of  the  fee  as 
he  hath,  and  joins  with  another  in  giving  a 
fee  that  hath  power  to  give  a  fee  during  his 
estate,  without  wrong  to  any,  and  therein 
diflFers  from  M.  16  and  17  Eliz.  Dyer,  339, 
of  tenant  for  life  remainder  for  life,  joining 
in  a  feoffment  in  fee;  and  from  41  E.  3,  21, 
of  tenant  for  life,  making  feofiment  in  fee  to 
him  in  the  remainder  in  tail  and  his  tkrife. 
And  if  we  need  (as  in  Bredons  case)  to  avoid 
discontinuance,  it  was  devised  that  the  re- 
mainder in  tail  should  be  taken  to  pass  first 


OK  MERGER.  >  ^2$ 

80  here,  to  avoid  forfeiture,  the  remainder  for 
life  may  be  said  to  pass  first'' 

^^  It  is  also  no  discontinuance,  because 
either  of  them  gives  their  estate  lawfully,  and 
there  is  no  necessity  to  conceive  a  wrong  to 
the  reversion^  since  a  fee  may  be  determin* 
able  by  operation  of  law,  as  in  Bredon's  case^ 
though  it  should  by  the  fine  have  been  a  per^ 
feet  fee  if  there  had  been  such  an  one  to  give. 
And  Cokej  in  that  case,  collects  that  by  reason 
of  that  case  if  tenant  for  life  and  he  in  re- 
mainder in  tail  make  a  feoffment  by  deed, 
this  shall  be  no  discontinuance,  nor  shall 
divest  the  reversion  or  remainder  depending 
because  it  shall  amount  but  to  a  grant  of 
both  their  estates ;  and  so  it  shall  be  a  fee 
determinable  upon  both  their  estates,  and  no 
absolute  fee  from  the  one,  nor  both,  what- 
soever the  word  imports,  the  one  construction 
working  by  right,  the  other  by  wrong,  which 
the  law  will  not  admit  if  the  otlier  may  by 
any  means  stand.  So  since  these  estates 
might  have  been  several  without  forfeiture, 
the  law  shall  marshal  them,  joining  accordr 
"  ingly .  So  that  this  way,  though  the  tenant 
in  tail  in  possession  should  make  a  discon- 
tinuance, and  so  work  a  wrong,  yet  the  grant 
of  tenant  for  life  in  remainder  might  be 
lawful.  Note  my  opinion  upon  Englishe's 
case  hereafter.  These  things  standing  thus, 
it  must  follow  that  the  estate  for  Ufe  doth 
not  pass^  dromied  in  the  tail,  as  giving  place 
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to  it.  But  it  is  trae,  that  both  the  estates 
that  were  id  them  several,  did  pass  from  bath 
a$  distinct  authors  of  the  new  estate^  according 
to  their  measures.  But  now  in  the  amusee 
they  are  btU  ofie  entire  estate  made  of  two,  and 
therefore  remove  the  confusion,  as  chemists 
do,  by  extracting  and  segregating  the  simples 
of  a  compound ;  as  suppose  this  conveyance 
were  upon  condition,  the  entry  shall  restore 
their  estates  as  they  were  before :  so  in 
Englishe'%  case  (in  Bredons  case),  the  conu* 
see  took  two  estates,  and  from  two  giv^^ 
tenant  for  life,  and  an  infant  in  remainder 
by  fine.  The  conusee  now  had  but  cm 
estate^  yet  upon  reversal  of  the  fine  the  law 
restoreth  no  more  to  the  infant  but  the  re« 
mainder,  because  he  gave  no  more,  yet  the 
estate  for  life  was,  as  in  this  case,  given, 
confounded  in  the  fee,  and  no  forfeiture 
made  in  Engtishe's  case.  So  in  this  case 
I  hold  it  clear,  that  if  an  infant  tenant  in 
tail  in  possession,  and  he  in  remainder  for 
life,  had  joined  in  a  fine,  and  the  infant  had 
reversed  his  fine,  yet  the  remainder  for  life 
should  have  vested  with  the  conusee.  Then 
again,  admit  it  should  be  taken  as  a  discon-^ 
tinuance  of  the  tenant  iii  tail,  and  a  confirma* 
don  (which  is  the  least)  of  the  tenant  for  life 
n  reversion,  who  had  that  estate  by  the  grant 
of  the  donee  himself,  what  colour  is  there 
then  that  the  donor  should  recover  the  land 
as  long  as  that  estate  is  out  that  himself  gave  ? 
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No  more  than  if  the  tenant  in  reversion  had 
not  joined,  but  kept  his  right,  or  released 
it  to  the  discontinuee.  And  therefore  put' 
the  case,  that  A.,  donee  in  tail,  remainder  to 
B.  for  Ufe,  reversion  to  C.  in  fee,  A.  discon* 
tinue  at  the  common  law,  this  is  a  present 
wrong  to  the  issue  in  tail,  and  to  B.  and  C.^ 
but  such  as  none  can  remedy,  but  in  their 
several  times;  so  that  if  the  issue  of  A.  sue 
not,  B«  cannot,  if  B.  sue  not,  C.  cannot  by 
the  same  reason :  if  B.  will  release  to  the  dis* 
continuee,  or  confirm  his  estate,  it  is  all  one 
to  C,  for  his  estate  or  right  is  not  thereby 
anticipated,  for  there  was  nothing  taken  from 
him  but  his  reversion,  which  is  all  that  he  can 
require, 

"  But  if  in  Bredons  case  the  tenant  for 
Iif6  had  surrendered  his  estate  to  the  tenant 
in  tail,  in  the  first  remainder,  who  had  levied 
the  fine  and  died  without  issue,  he  in  the 
-  second  remainder  might  have  presently  had 
his  forinedon,  though  the  tenant  for  life  were 
alive ;  for  the  estate  for  life  was  so  drowned 
as  there  was  no  more  but  the  estate  in^  tail, 
with  the  other  remainder,  following.  So  the 
difi*erence  is  where  the  tenant  for  life  in  JBre- 
don^s  case  surrenders,  or  in  the  case  releases 
to  the  tenant  in  tail  before  the  alienation,  so 
that  he  hath  all,  and  gives  all,  one  giver,  and 
one  estate  only.  And  where  there  is  a  join*- 
ing  in  the  conveyance,  or  a  releasing  or  con- 
firmation to  his  conusee,  in  which  case  it  is 
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clear  that  he  gave  but  his  own  single  estate, 
and  the  other  remains  to  be  given  bj  the 
proper  owner/' 

^  But  that  that  troubles  the  judgment  in 
this  case  I  suppose  to  be  the  book  of 
9  Hen.  7«  25,  and  the  opinion,  Co.  L.  6.  70. 
Sir  Moyh  Finches  case.  That  if  donee  in 
tail  be  disseised,  and  the  donor  disseise  the 
disseisor,  and  make  a  feoffment  over,  and 
then  the  donee  re-enter  upon  the  feoffee,  he 
shall  have  but  his  first  estate-tail,  and  the 
reversion  shall  be  turned  to  the  first  dis- 
seisor, and  shall  not  remain  with  the  feoffee 
of  the  donor ;  whereof  the  reason  is,  that 
where  the  stranger  disseiseth  the  donee 
he  gained  by  wrong  both  the  tail  and  the 
reversion,  and  then  had  in  him  one  entire 
estate  in  fee:  now  when  the  donor  dis- 
seiseth him,  he  gains  the  estate  which  the 
disseisor  had,  which  was  entire,  and  so  his 
disseisin  cannot  divide  the  estate  as  they 
were ;  for  his  whole  estate  is  by  the  wrong 
in  the  first  disseisor,  none  having  right  of 
entry  but  the  donee;  then  when  he  makes 
his  feoffment  over  that  gives  no  estate  but 
that  wrongful  one.  But  it  gives  corny  his 
right  also;  not  by  granting,  but  by  drown- 
ing and  dying  in  the  land.  So  then  when 
the  donee  re-enters  he  can  have  no  more 
than  his  own,  and  must  by  his  entry  re- 
store the  reversion :  the  feoffee  cannot  hold 
the  reversion,   because  the  estate  he   had 
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was  no  oliier  than  that  was  wrongfully 
gotten  by  the  donor  from  the  first  disseisor,, 
and  given  to  him^  wherein  there  was  in* 
effect  the  tail  of  the  donee  and  the  rever- 
sion of  the  disseisor :  and  now  when  the 
donee  re-enters  he  cannot  restore  the  re- 
version to  the  feoffee  in  respect  of  the: 
right,  because  it  is  utterly  annihilated  by 
the  feofiment,  which  cannot  give,  but  doth^ 
distinguish  (i)  it. 

"  And  now  you  must  see  no  other  right 
but  that  which  grows  out  of  the  disseisors, 
vrfaereof  the  first  is  both  the  best  in  estate 
and  Tight ;  and  therefore  if  the  first  disseisor 
had  entered  upon  the  feoffee  of  the  donor 
disseisor,  and  then  the  donee  had  entered 
upon  him,  no  doubt  the  reversion  had  been 
left  in  the  first  disseisor,  and  then  the  feoffee 
had  no  way  by  his  buried  right  to  recover 
now,  or  after  the.  death  of  the  donee  without 
issue :  so .  here  difference  appears,  that  in 
this  case  the  first  disseisor  hath  right  to.  the 
whole  estate,  wherein  the  right  is  buried, 
and  so  redounds  to  his  whole  benefit :  in  the 
principal  not  so ;  for  the  Lady  Frances  had 
right  only  to  the  reversion  in  fee  after  both 
the  estates  ended,  whereof  the  one  .helps  the 
other. 

^*  So  note,  that  the  right  doth  extinguish 
whether  it  be  by  feoffment,  release,  or. con- 

(t)  Re9i<d  extinguish. 
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firmation,  to  the  benefit  c^  the  estates  then 
last  in  being,  as  of  the  first  disseisor.  Much 
more  here  of  the  discontinuee  being  now  in 
esscj  not  to  the  benefit  of  the  ancient  right, 
for  one  right  cannot  extinguish  another/' 

The  excellence  of  his  judgment,  and  the 
illustration  it  afibrds  of  the  point  now. under 
discussion,  and  of  the  principles  involving 
different  learnings  connected  with  merger, 
will  supersede  the  necessity  of  an  apology 
for  the  length  at  which  this  case  is  intro- 
duced. 

In  practice  it  frequently  becomes  neces- 
sary to  consider  the  mode  in  which  a  con- 
veyance operates  when  the  conveyance  is 
from  a  tenant  for  life,  jointly  with  a  tenant 
in  tail,  who  is  the  owner  of  the  next  imme- 
diate estate  of  inheritance,  either  with  an 
express  declaration  of  uses  to  the  tenant  for 
life,  and  to  the  tenant  in  tail  according  to  the 
extent  of  their  former  ownership ;  or  with  an 
intention  not  expressed,  that  the  uses  shall 
result  to  them  agreeably  to  the  estates  con- 
veyed by  them  respectively. 

In  Beckwith'^  case  (jk)  it  was  resolved,  on 
the  broad  ground  of  general  principle,  that 
every  one  may  dispose  and  declare  the  use  of 
the  land  according  to  the  estate  which  he 
hath  in  the  land  ;  for  the  declaration  and  dis- 
position of  the  use  doth  follow  tlie  ownership 

(it)  2  llep.  56. 
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of  the  land  as  the  shadow  followeth  the  body. 
And  now  by  the  statute  of  27  H,  8,  the  sha- 
dow or  the  accessary  draweth  to  it  the  body, 
and  the  principal,  (that  is  to  say)  the  use, 
draweth  to  it  the  estate  of  the  land,  and 
therefore  in  all  reason  the  owner  of  the  land 
ought  to  limit  the  use,  for  by  it  the  estate  of 
the  land  is  transferred  to  the  use;  and  it 
seems  to  be  agreed  that  if  there  be  two 
tenants,  one  for  life  and^  the  other  in  fee,  and 
they  levy  a  fine  without  declaration  of  any 
use,  the  use  shall  be  to  them  of  the  same 
estate  as  they  had  before  in  the  land.  So  if 
A.,  tenant  for  life,  and  B.,  in  reversion  or 
remainder,  levy  a  fine  generally,  the  use  shall 
be  to  A.  for  life,  the  reversion  or  remainder 
to  B.  in  fee,  fw  each  granieth  that  he  may 
lawfully  grants  and  each  shall  have  the  use 
which  the  law  vesteth  in  him  according  to 
the  estate  which  they  convey  over. 
;  And  in  the  case  of  Waker  and  Snawe  (/),  one 
point  on  which  the  court  agreed  was,  that  if 
two  persons,  of  whom  one  is  tenant  for  life, 
with  a  remainder  to  tlie  other  in  tail,  join  in 
a  feoffment  to  Sir  J.  S.  and  his  heirs,  who 
suffers  a  common  recovery,  in  which  the  tenant 
in  tail  is  vouched,  this  shall  be  intended  to 
the  former  uses. 

But  they  seem  to  have  distinguished  be- 
tween the  operation  of  a  conveyance  by  the 

(/)  Palm.  359. 
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tenant  for  life  and  the  tenant  in  tail  jointly^ 
and  a  surrender  by  the  tenant  for  life  to  the 
tenant  in  tail,  dedariDg  that  no  use  could 
be  declared  to  arise  out  of  an  estate  which  is 
surrendered^  and  at  the  same  time  admitting, 
that  when  a  surrender  is  made  with  the  inten- 
tion to  enable  the  reversioner  to  do  any  par- 
ticular act,  as  to  suffer  a  common  recovery, 
and  for  that  purpose  only  the  courts  will  raise 
an  use  out  of  the  estates  taken  by  the  recovery. 
These  opinions  were  expressed  in  two  resolu- 
tions of  the  court. 

The  third  resolution  was,  that  although 
Edward  Egerton  surrendered  his  estate  for  life 
to  Sir  John  Egerton^  by  which  this  estate  for 
life  was  extinguished,  yet  if  the  intent  of  the 
surrender  was  only  to  enable  Sir  Jt^n  Egerton 
to  suffer  a  recovery  to  bar  the  remainder 
dependant  upon  the  estate  for  life  and  the 
estate-tail,  the  new  recovery  shall  be  to  the 
use  of  the  tenant  for  life,  if  no  other  uses  can 
be  shown. 

The  fourth  resolution  was,  although  Ed- 
ward Egerton  and  Sir  John  Egerton  joined  in 
a  feoffment  to  the  use  of  J.  S.  and  his  heirs, 
and  J.  S.  suffered  a  common  recovery  in 
which  Edzmrd  Egerton  is  vouched,  this  shall 
be  intended  to  the  former  uses. 

There  was  an  additional  reason,  (and  it 
was  urged)  the  recovery  was  suffered  in 
pursuance  of  a  covenant  for  further  assur- 
ance. 
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In  the  case  of  an  actual  surrender  the 
estate  is  clearly  extinguished,  and  cannot  be 
revived  unless  a  condition  be  annexed  to  the 
surrender.  Therefore  it  is  apprehended  the 
use  to  the  tenant  for  life  must  arise  out  of 
the  estate  of  the  reversioner,  and  consequently 
the  estate  arising  from  this  use  will  be  affected 
by  all  the  encumbrances  attaching  on  the 
reversion. 

And  a  surrender  in  fact  has  universally 
the  effect  of  putting  an  end  to  the  right  of 
enjoyment  under  the  estate  which  is  surren« 
dered,  as  far  as  the  surrender  is  valid.  Hence 
the  objection  of  Lord  Hale  (m)  that  the  rea- 
son given  in  Bredons  case  made  against  the 
resolution.  But  it  is  evident  that  his  lord* 
ship  did  not  carry  in  his  recollection  the 
distinction  taken  in  Bredon's  case:  he  took 
notice  that  it  is  said  the  remainder  in  tail 
passed  first,  and  observed  that  if  it  did,  the 
freehold  must  go  by  surrender,  and  so  drown ; 
while  Bredons  case  is  an  authority  only  for 
the  point,  that  the  estate  for  life  has  continu- 
ance in  those  cases  in  which  the  remainder 
may  pass  as  a  remainder,  and  the  estate  for 
life  passes  as  a  continuing  estate ;  and  hence 
the  difierence  between  a  feoffment  from  them 
by  deed,  and  a  feoffment  without  deed. 

It  may  be  objected  that  these  cases  are 
inapplicable  to  the  learning  of  merger,  and 
prove  nothing  material  to  that  learning ;  that 

(m)  1  Ventr.  l60. 
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the  modification  of  the  use  in  its  distribution 
between  the  several  owners  of  the  ancient 
estates,  is  the  consequence  of  the  equitable 
jurisdiction  by  which  uses  were  regulated  in 
their  fiduciary  state;  and  that  the  same  rules 
now  prevail  in  the  courts  of  law  under  the 
express  directions  of  the  statute  by  which 
uses  are  transferred  into  possession.  In  these 
objections,  whenever  insisted  on,  there  will  be 
considerable  weight.  But  it  must  be  called 
to  mind  that  the  doctrine  of  merger  may  be 
relevant  to  cases  even  of  this  description. 
"When  the  tenant  for  life  and  tenant  in  tail 
join  in  a  recovery,  it  is  then  true  that  the 
estate  of  the  recoveror  is  sufficiently  exten- 
sive to  support  the  difierent  rights  of  the 
parties  to  the  conveyance,  and  to  supply  an 
ownership  which  will  serve  the  uses  result* 
ing  to  them,  or  declared  in  their  favour ;  but 
then  this  question  arises,  does  that  owner- 
ship arise  solely  under  the  estate-tail^  as  en- 
larged into  a  fee-simple,  by  having  merged 
the  estate  for  life,  or  does  it  arise  pardy  under 
the  estate  for  life,  and  partly  under  the  estate- 
tail  as  enlarged  into  a  fee-simple  ?  A  neces- 
sary consequence  of  admitting  the  estate  for 
life  to  be  merged  will  be,  that  the  use  arising 
or  limited  to  the  tenant  for  life  will  be 
afiected  with  the  charges  and  encumbrances 
of  the  tenant  in  tail,  while  a  contrary  doc- 
trine will  support  the  right  of  the  tenant  for 
life  to  the  extent  and  according  to  the  man- 
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ner  and  degree  of  the  former  ownership. 
That  the  time  of  the  estate  for  life  is  a  con- 
tinuing interest  or  not,  is  a  question  of  law, 
and  cannot,  as  against  creditors,  &c.  be  af- 
fected by  the  practice  or  the  rules  of  courts 
of  equity,  since,  if  in  the  hands  of  I.  S.  the 
reversion  or  remainder  become  into  posses*r 
sion,  then  the  uses  arising  on  the  estate  in 
him  must  be  commensurate  to  that  estate^ 
and  partakeof  its  nature,  and  be  liable  to  all  the 
charges  with  which  it  was  affected.  No  one 
iota  of  difference  is  made  by  the  interposition 
of  the  equitable  jurisdiction  of  the  court  of 
equity,  or  the  application  of  the  principles 
of  that  court  to  uses  in  their  present  state ; 
for  admitting  the  estate  for  life  to  be  merged 
at.  law,  and  a  stranger  claiming  under  the 
tenant  in  tail  to  have  gained  an  advantage 
by  the  merger,  the  court  of  Chancery  has  notj 
nor  ever  had,  the  power  to  take  the  advantage 
from  him,  except  in  cases  of  fraud,  &c. 

The  doctrine  of  these  cases  may  be  ap- 
posite to  merger  in  another  point  of  view ; 
and  a  reference  to  the  opinions  given,  and 
distinctions  taken  in  Trq>ort's  case  and  J5re- 
don's  case  be  rendered  necessary:  for  sup- 
pose A.  tenant  for  life,  and  B.  tenant  in  tail, 
to  join  in  a  lease  and  release,  or  grant,  or  in  a 
fine,  which  does  not  create  a  discontinuance, 
and  such  assurances  to  be  made  to  the  use  of 
the  tenant  for  life,  remainder  to  the  tenant  in 
tail,    will  the  estate  arising   under   the  use 
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declared  in  favour  of  A.  determine  with  the 
failure  of  the  issue  of  the  tenant  m  tail  f  or 
will  it  continue  notwithstanding  the  death  of 
the  tenant  in  tail  without  issue?  On  the 
best  consideration  of  the  point,  it  seems  the 
estate  for  life  will  not  merge,  and  that,  on 
the  contrary,  it  will  be  a  continuing  interest, 
agreeable  to  the  distinction  taken  in  the  cases 
of  Treport  and  Bredon ;  and  it  is  observable 
that  in  Beckzdth's  case(n)  it  is  said,  that  if 
tenant  for  life,  and  B.  in  reversion  or  re- 
mainder, levy  a  fine,  the  use  shall  be  to  A.  for 
life,  the  reva:9ion  or  remainder  in  fee ;  and 
the  reason  is,  that  each  of  them  granteth  that 
which  he  may  lawfully  grant,  and  each  shall 
have  the  use  which  the  law  vesteth  in  them 
according  to  the  estate  which  they  amoey; 
and  no  case  can  tend  more  strongly  to  show, 
that  the  use  to  A.  for  his  own  life  ariseth  out 
of  the  estate  for  life  which  he  himself  con- 
veyed, and  not  out  of  the  reversion,  as 
forming  one  entire  and  consolidated  estate, 
through  the  medium  of  the  merger  of  the 
estate  for  life  (o). 

In  Shep. Touchstone,  Preston's  Edit.  p.  121. 
there  is  a  passage  in  these  terms :  '^  And  if 
tenant  for  life  a&d  he  in  remainder  join  in  a 
feoffment  on  condition  that  if,  &c.  then  the 
tenant  for  life  shall  re-enter,  this  is  good, 
without  defeating  ^  entire  estate.''  The 
general  rule  is,  that;  a  condition  cannot  avoid 

(ii)  SSBep.  (o)  9  Rap.  107. 
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part  of  an  estate^  neither  can  the  estate  be 
void  as  to  one  person^  and  good  as  to  another 
person  (p).  It  is  obvious  that  in  this  instance 
the  condition  is  good,  because  there  are  dis- 
tinct grants  in  point  of  law,  viz.  a  grant  by 
tenant  for  life,  and  a  grant  by  the  remainder- 
man, 3  Prest.  Conv.  p.  503,  and  because 
each  grants  his  estate ;  and  after  the  tenant 
for  life  has  restored  himself  to  his  particular 
estate  he  is  the  particular  tenant,  and  the 
grantee  is  tenant  in  remainder.  This  case 
fully  establishes  the  general  principle  which 
has  been  urged  in  this  division  of  the  present 
work. 

It  is  concluded  that  there  will  not  be  any 
merger  when  several  persons,  who  are  the 
owners  of  distinct  estates,  join  in  conveying 
these  estates  by  one  and  the  same  convey-^ 
ance,  and  by  the  same  limitation.  This  con- 
clusion, if  allowed  to  be  right,  becomes  parti- 
cularly important  in  the  consideration  of  the 
effect  of  conveyances  by  tenant  for  life 
jointly  with  tenant  in  tail,  or  in  fee,  when 
contingent  remainders  are  interposed  between 
their  estates ;  for  unless  the  estate  for  life 
ceases  to  be  a  continuing  interest,  it  cannot 
be  contended,  with  any  appearance  of  reason, 
that  the  contingent  remainders  have  lost  the 
support  of  that  estate.  Should  it  be  said 
that  they  are  not  destroyed  merely  by  the 
conveyance  of  the  tenant  for  Ufe,  since  that 

(p)  Unless  tbej  are  tenants  in  oommon. 
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estate  is  not  annihilated,  but  continues  in 
point  of  quantity,  though  it  may  be  altered  in 
point  of  quality,  it  may  on  the  other  hand 
be  objected,  that  though  the  estate  for  life  is 
continuing  to  some  purposes,  yet  it  is  blended 
with  the  inheritance,  and  forms  part  of  that 
estate,  giving  an  estate  consisting  of  the 
united  ownership,  and  that  this  union  of  own- 
ership excludes  the  intervening  contingait 
remainders.  And  contingent  remainders  will, 
it  is  apprehended,  be  destroyed  by  a  convey- 
ance made  by  these  parties  (q).  It  is  agreed 
that  a  surrender  by  the  tenant  for  life  to  the 
reversion  or  remainder-man  is  an  effectual 
mode  for  barring  the  contingent  interest 
supported  by  that  estate.  Prudence  will 
dictate  the  propriety  of  taking  a  surrender 
from  the  tenant  for  hfe  to  the  reversioner  or 
remainder-man ;  that  no  doubt  may  be  raised 
on  the  continuance  of  the  estate  for  lif  ,  or 
any  question  arise  on  the  construction  of  the 
contingent  remainders.  Even  a  lease  and 
release  by  a  tenant  for  life  to  a  reversioner 
are  considered  as  a  surrender,  and  a  surrender 
avoids  the  livery,  affirming  the  reversion  to 
be  in  the  person  to  whom  the  surrender  is 
made,  and  restoring  to  him  the  fredioldp 

So  when  the  same  person  has  an  estate  for 
life,  with  the  reversion  or  remainder  in  fee, 
subject  to  interposed  contingent  remainders, 

(q)  It  is  understood  there  is  a  decision  on  this  point  by  the 
C.  B.  on  a  case  not  yet  reported. 
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the  union  of  the  estate  of  inheritance  with 
the  freehold  in  a  stranger,  though  he  be  a 
mere  releasee  to  uses,  will,  as  already  ob- 
served, cause  the  merger  of  the  freehold,  and 
the  destruction  of  the  remainders  expectant 
on  and  supported  by  that  freehold,  as  far  as 
they  depend  on  that  estate  of  freehold.  But 
the  contingent  remainders  will  not  be  de- 
stroyed if  there  be  any  other  estate  of  free- 
hold by  which  they  may  be  supported. 

In  practice  it  has  been  doubted  whether 
the  concurrence  of  the  tenant  for  hfe  with 
the  owner  of  the  next  vested  estate-tail,  would 
not  accelerate  the  right  of  possession  under 
the  estate-tail  so  as  to  subject  the  possession 
to  the  encumbrances  of  the  tenant  in  tail. 

In  genera],  the  estate  vested  in  trustees  for 
supporting  contingent  remainders  will  guard 
against  any  possibility  of  merger ;  and  fre- 
quent instances  occur,  in  which  the  continu-^ 
ance  of  this  interposed  estate  would  be  an 
answer  to  a  wife^s  title  of  dower,  by  keeping 
the  freehold  distinct  from  the  inheritance. 

As  a  caution  against  any  prejudice  to  the 
tenant  for  life  from  concurring  with  the  te- 
nant in  tail  in  a  recovery,  the  clause  called 
the  one  hundred  thousand  pound  clause  has 
been  adopted  in  practice.  By  this  clause  a 
condition  is  annexed  to  the  estate  conveyed 
to  the  tenant  to  the  writ  of  entry,  stipulating 
that  the  estate  should  be  void  unless  this 
sum    should   be   paid  within  a  given  time 
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(being  a  period  after  the  recovery  is  intended 
to  be  completed) ;  and  by  the  operation  of 
this  condition  the  tenant  for  life  will  be  re- 
stored to  his  former  estate  unaffected  by  any 
of  the  encumbrances  of  the  tenant  in  tail. 
The  recovery  will  also  remain  in  force,  since 
it  is  sufficient  that  there  should  be  a  tenant  to 
the  writ  of  entry  at  the  time  of  suffering  the 
recovery,  though  that  seisin  be  afterwards  de- 
feated by  a  condition,  or  for  any  other  reason. 

In  this  place  it  may  be  observed,  that  al- 
lowing to  Bredons  case  and  Treport's  case 
the  full  force  ascribed  to  them,  this  caution 
is  not  absolutely  necessary,  though  no  one 
can  question  its  prudence. 

The  hke  object  with  the  hundred  thousand 
pounds  clause  may  be  attained  by  granting  a 
particular  estate  of  freehold,  as  for  joint  lives, 
and  retaining  the  reversion,  and  adding  a 
condition  to  defeat  the  estate  which  is  con- 
veyed to  the  tenant  to  the  writ  of  entry  :  this 
seems  the  preferable  mode,  especially  when 
there  are  any  powers  annexed  to  the  estate 
for  life,  and  these  powers  are  to  be  preserved. 
Little  or  no  doubt,  however,  can  exist  of 
these  powers  being  revived  when  the  estate 
is  restored  by  the  operation  of  the  condition  ; 
and  the  creation  of  a  particular  estate  is  de- 
cidedly to  be  preferred  when  the  tenant  in 
tail  joins  with  the  tenant  for  life  in  making 
a  tenant  to  the  writ  of  entry,  and  it  is 
always  advisable  that  he  should  join. 
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It  may  also  be  observed,  that  when  no 
particular  objection  exists  against  the  tenant 
for  life  joining  in  the  voucher  in  the  recoveryi 
he  should  be  vouched,  as  this  voucher  will 
be  the  means  of  bringing  the  case  within  the 
statute  of  14  Geo*  2.  c.  20,  and  of  proving, 
even  though  the  recovery-deed  should  be 
lost,  and  the  tenant  for  life  should  continue 
in  possession,  so  as  to  rebut  the  presumption 
of  a  surrender,  that  the  recovery  was  duly 
suffered,  since  there  will  be  evidence  of  the 
concurrence  of  the  persons  who  were  compe- 
tent to  suffer  the  recovery. 

We  have  seen  that  when  two  persons,  each 
having  a  several  estate  expectant  on  the  other, 
convey  the  land  in  which  they  have  those 
estates  to  one  person  by  the  same  conveyance, 
though  the  estates  will  be  consolidated,  and 
no  longer  distinct,  yet  the  land  may  be  held 
under  this  conveyance  until  such  time  as  both 
the  estates  would  have  severally  determined 
if  they  had  continued  in  the  tenancy  of  dis- 
tinct persons.  It  is  otherwise  when  a  merger 
takes  place.  The  merger  of  the  particular 
estate  in  the  reversion  causes  the  determina- 
tion of  the  right  of  enjoyment  under  the  par- 
ticular estate,  without  respecting  the  period 
to  which  this  particular  estate  was  extended, 
and  might  have  continued  if  the  estates  had 
remained  distinct. 

In  most  instances  also  the  estates  must 
be  taken  at  distinct  times,  or,  in  other  words, 
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by  distinct  acts,  in  order  that  a  merger  may 
take  place.  In  other  instances  this  doctrine 
will  not  have  effect,  because  two  estates  are 
taken  at  the  same  time  and  by  the  same  con- 
veyance. 

But  when  one  and  the  same  person  has 
several  estates,  and  these  estates  are  kept 
distinct  by  reason  that  one  of  the  estates  is 
privileged  from  merger  under  the  statute  of 
entails,  or  for  the  sake  of  some  other  person 
concerned  in  benefit  under  a  joint-tenancy 
or  a  contingent  remainder,  there  will  be 
a  merger  when  this  person  conveys  these 
several  estates,  even  by  one  conveyance  and 
one  entire  grant  For  as  these  estates  were 
kq)t  distinct,  and  exempted  from  merg» 
for  a  particular  cause,  a  merger  will  take 
place  on  the  union  of  these  estates  in  another 
person,  or  even  in  the  same  person  as  taking 
under  a  conveyance  to  uses,  since  the  cause 
for  exemption  from  merger  no  longer  exists, 
and  the  rule  cessante  causd  cessat  effectus  is 
applicable. 

By  this  circumstance  alone,  Symonds  v» 
Cudmore,  and  the  cases  of  that  class,  are  to 
be  distinguished  from  Bredans  case,  Treptni's 
case,  and  the  other  cases  of  that  class;  for 
in  Symonds  v.  Cudmore^  &c.  the  same  person 
had  two  estates,  and  they  would  have  merged 
if  one  of  them  had  not  been  an  estate-tail. 
Therefore  as  soon  as  the  protection  from  the 
e8tat&*tail  ceased,  by  the  operation  of  the 
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fioe^  the  merger  took  plAce*  In  the  other 
cases  there  were  several  persojos,  and  each  of 
them  had  a  distinct  estate,  and  they  conveyed 
these  estates  by  odc  joint  act  to  one  person; 
so  as  to  transfer  their  several  estates. 

Though  irrelevant  to  the  doctrine  of  mer- 
ger, yet,  as  connected  with  the  practice  of 
suffering  common  recoveries,  it  will  not  be 
without  its  utility  to  add  in  this  place  that 
a  question  frequently  arises  whether  a  person 
is  tenant  for  life  or  in  tail,  and  if  tenant  for 
life,  contingent  remainders  are  not  limited 
to  his  children.  On  suffering  a  common 
recovery  to  bar  the  estales^tail,  if  any,  it 
is  a  general  precaution  to  create  a  term  to 
prevent  the  consequences  of  a  forfeiture,  con- 
sidering the  party  as  tenant  for  life*  But 
as  without  further  precaution  the  contingent 
remainders  to  the  children  would  be  destroyed^ 
and  it  may  be  an  object  to  preserve  them,  it 
is  expedient  in  that  case,  and  with  a  view  of 
preserving  the  right  under  these  contingent 
remainders,  to  limit  an  estate  of  freehold  so 
as  to  protect  these  remainders  from  destruc- 
tion. For  this  purpose  the  lands  should  be 
conveyed  to  A.  to  the  use  of  B.,  for  the 
Joint  lives  of  A.  and  B.,  to  the  intent  that  he 
may  be  tenant  of  the  freehold,  and  a  com- 
mon recovery  be  suffered.  The  remainder 
should  be  Umited  to  the  use  of  A*  for  the  life 
of  the  grantor  in  trust  for  him.  This  estate 
in  A.  will  preserve  the  contingent  remainder, 
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and  at  the  same  time  be  a  protection  against 
a  forfeiture^  since  the  right  of  entry  will  be  in 
this  trustee,  and  if  he  enter  he  must  hold  in 
trust  for  the  person  suffering  the  recoverj. 
This  subject  it  will  be  remembered  is  ex- 
amined and  fully  discussed ,  and  the  appro- 
priate forms  are  given  in  the  second  volume 
of  this  work. 

It  remains  to  be  added  under  this  head, 
that  the  case  of  Major  v.  Talbot  {a)  may, 
at  first  view,  seem  to  militate  against  some 
of  these  distinctions,  since,  according  to  the 
cited  cases,  the  plaintiff  held  the  possession, 
and  had  the  cause  of  action  in  right  of 
the  wife,  while  he  brought  the  action  as 
assignee  of  the  husband ;  but  when  the  court 
treated  the  wife's  life-estate  as  merged,  they 
meant  nothing  more  than  united  to  and 
consolidated  with  the  inheritance  in  that 
case* 

The  true  ground  of  the  judgment  is  given 
in  Crokcy  ^^  that  the  action  was  well  brought, 
being  brought  by  the  assignee  of  him  who 
hath  the  inheritance,  and  so  no  prejudice 
to  any ;  and  the  estate  for  life  being  trans- 
ferred with  the  fee  is  thereby  drowned  and 
confounded ;  so  as  he  being  assignee  of  the 
whole  estate,  and  showing  all  the  matter^ 
is  good  enough :  '*  not  that  the  action  was 
in  the  most  approved  form,  but  in  a  form 

(a)  Cro«  Car.  285*    Sir  W.  Jones,  S05. 
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which  on  the  pleadings  at  large  was  sufficient, 
since  he  had  shown  his  title  as  assignee  of  the 
wife  as  well  as  of  the  husband. 

And  according  to  Sir  William  Jones's  re- 
port, the  judges  agreed  that  each  passed  his 
own  estate  to  the  grantee;  but  he  adds 
an  observation  that  '^  in  regard  to  strangers 
"  who  are  to  receive  prejudice/'  (from  the 
merger)  "  the  estate  of  the  wife  continues ; 
**  so  that  if  any  rent-charge  or  other  charge 
^^  was  made  by  her,  the  grantee  should  hold 
^*  this  charged  during  the  life  of  the  wife; 
^*  but  in  truth  the  particular  estate  was 
**  merged  in  the  reversion  in  fee/'  It  is 
then  added  ^'  this  is  no  prejudice  to  the  lessee 
<<  for  years,  for  he  is  subject  to  a  caoenant  as 
^^  well  after  the  determination  of  the  estate 
"  of  the  wife,  as  in  her  life/' 

On  this  decision  it  is  also  observable  that 
the  estate  was  drowned  and  confounded  as 
far  as  it  had  been  a  distinct  estate,  although 
it  was  continuing  in  point  of  title :  for  after 
the  husband  and  wife  had  conveyed  to  a 
third  person,  there  ceased  to  be  any  existence 
of  the  freehold  distinct  and  separate  from  the 
inheritance. 

Eustace's  {b)  case  is  also  to  be  remembered 
as  belonging  to  this  division,  in  application 
to  persons  being  joint-tenants  for  life,  and 
transferring  their  estate  under  a  grant  by 
them  jointly. 

(Jf)  Supra. 
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CHAP    XIV. 


In  this,  the  concluding  chapters  are  to  be 

considered : 


Rr&t^   The   Manner    m    which    the 
affects  the  Party  whose  Estate  is  merged  ; 

Secondly  J  The  Situation  in  which  it  leaves  other 
Persons  who  have  any  Claims  on  the  Estate 
which  is  mergedj  or  any  Interests  derived  out 
of  that  Estate ; 

Thirdly,  The  Effect  which  it  produces  on  the 
Estate  in  which  the  Merger  takes  place. 

As  to  the  first  head.  The  doctrine  of 
merger  may  be  injurious  to  the  person  in 
whose  estate  in  reversion  or  remainder  a  prior 
estate  becomes  merged  or  absorbed.  It  has 
been  shown  this  person,  if  he  sustain  the 
character  of  a  trustee,  may  be  protected  by 
a  court  of  equity  from  the  effect  and  con- 
sequences of  the  merger ;  but  unless  he  can 
derive  a  protection  from  this  or  from  some 
other   source,   he  may    by   reason   of  the 
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merger  be  subjected  to  a  lease  operating  by 
interesse  termini,  to  a  charge^  or  to  a  judg-- 
ment,  as  a  present  and  immediate  encum- 
brance, affecting  the  possession  ;  while  with- 
out the  merger  such  lease,  judgment,  &c. 
would  not  have  attached  on  the  possession 
until  the  prior  estate  had  determined  by  ef- 
fluxion of  time. 

An  actual  interposed  term,  as  has  already 
and  frequently  been  shown,  would  have  kept 
the  freehold  and  inheritance,  though  united, 
so  far  distinct  that  the  term  would  not  be- 
come an  estate  in  possession  until  the  par- 
ticular estate  of  freehold  was  determined  in 
point  of  title,  and  by  way  of  effluxion  of 
time. 

Secondly,  Notwithstanding  the  merger  of 
the  particular  estate,  persons  who  have  in- 
terests affecting  the  estate  which  is  merged, 
will  be  lefl  in  the  same  condition  in  point  of 
benefit,  as  if  no  merger  had  taken  place. 
Therefore  if  tenant  for  life  has  made  a  lease, 
or  has  granted  a  rent-charge,  or  confessed  a 
judgment,  such  lease,  rent,  or  judgment,  will 
remain  in  force,  and  affect  the  land  during 
the  period  of  the  estate  which  is  merged,  in 
like  manner  as  if  that  estate  had  continu- 
ance, exempt  from  the  learning  of  the  merger. 

For  the  purpose  of  these  estates  the  par- 
ticular estate  though  merged  has  continuance 
in  point  of  title  (a),  although  it  is  merged  in 

(a)  1  Inst.  338. 
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point  of  law.  It  would  not  be  consistent 
with  the  principles  of  justice,  or  with  the 
fundamental  rules  of  law,  which  indeed  are 
founded  on  justice,  that  a  man  should  by  his 
own  act  discharge  himself  from  his  own  lease 
or  other  encumbrance.  A  person  having 
such  derivative  interest  may  be  benefited, 
although  he  cannot  be  prejudiced,  by  the 
merger  of  the  estate  out  of  which  his  interest 
is  derived,  or  on  which  it  is  dependent 
Therefore,  when  a  tenant  for  life  makes  a 
lease  for  years  at  a  rent,  and  the  estate  for 
life  becomes  merged,  so  that  the  relation  of 
landlord  and  tenant  ceases  as  between  the 
parties,  the  remedy  for  the  rerU^  and  for 
covenants  annexed  to  the  reversion,  will  cease 
with  the  reversion  to  which  the  rent  and 
covenants  were  annexed  and  incident  {h). 
Nor  does  this  doctrine  impugn  the  maxim 
that  cessante  statu  primitioo  cessat  derioativus. 
This  rule  merely  expresses  that  the  derivative 
interest  cannot  be  of  longer  contiuance 
than  the  estate  out  of  which  that  interest  is 
derived.  Nor  does  the  maxim  mean  to  con- 
vey the  idea  that  the  derivative  interest  may 
be  impeached  by  its  author.  That  it  should 
be  impeached  would  be  contrary  to  the 
maxim  that  no  man  shall  derogate  from  his 
awn  act ;  and  of  the  principle,  which  is  one 

(6)  Lord  Treasurer  ▼.  Bartm,     Russell^    3    Term    Rep.  678. 
Moor.  04.     Webb  v.   RuueU,    As  to  surrendere.  Perk.  §  623. 
3  Term  Rep.  593.    Stokes  ▼. 
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of  the  fundamental  rules  of  title,  that  quod 
meum  est^  sine  facto  vel  defecto  meo  amitti  vel 
in  alienum  transferri  non  potest  (c). 

In  Archer's  case(d)  a  tenant  for  life  had 
made  a  feoffment  which  operated  as  a  for- 
feiture of  his  estate  for  life.  And  Lord  Coke 
makes  this  observation  "  Note,  reader,^'  after 
the  feoffment,  the  estate  for  life,  to  some 
purpose,  had  continuance ;  for  all  leases, 
charges,  &c.  made  by  the  tenant  for  life,  shall 
stand  during  his  life ;  but  the  estate  is  sup- 
posed to  continue  as  to  those  only  who 
claim  by  the  tenant  for  life  before  the  for- 
feiture ;  but  as  to  all  others  who  do  not 
claim  by  the  tenant  for  life  himself  the  par- 
ticular estate  is  determined  ;  also  in  Coke  on 
Litt.  the  rule  applicable  to  surrenders,  and 
which  is  equally  apphcable  to  merger,  is,  with 
the  appropriate  distinction,  stated  in  these 
terms : 

"  But  herein  are  two  diversities  worthy 
"  of  observation  (c).  The  first  is,  that  hav- 
"  ing  regard  to  the  parties  to  the  surrender 
**  the  estate  is  absolutely  drowned.  But 
**  having  regard  to  strangers  who  were  not 
parties  or  privies  thereunto,  lest  by  a  vo- 
luntary surrender  they  may  receive  preju- 
dice touching  any  rights  or  interests  they 
**  had  before  the  surrender,  the  estate  sur- 

(fi)  8  Rep.  92. 

id)  1  R«p.  66.  b.  see  alao,  Cro.  Car.  101. 

(e)  1  Inst.  338.  b. 
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^  rendered  hath»  in  consideration  of  law,  a 
*^  continuance.  As  if  a  reversion  be  granted 
**  with  zmrranty^  and  tenant  for  life  surrender, 
^  the  grantee  shall  not  have  execution  in 
^^  value  against  the  grantor,  who  is  a  stranger, 
^'  during  the  life  of  tenant  for  life ;  for  this 
^  surrender  shall  work  no  prejudice  to  the 
^  grantor  who  is  a  stranger. 
.  ^^  So  if  tenant  for  life  surrender  to  him^in 
«<  reversion,  being  within  age,  he  shall  not 
^*  have  his  age ;  for  that  should  be  a  preju-^ 
f^  dice  to  a  stranger  who  is  to  become  de^ 
^^  mandant  in  a  real  action.  If  tenant  for 
^  life  grant  a  rent-charge,  and  after  surrender, 
? ^  yet  the  rent  remaineth,  for  to  that  purpose 
^'  he  Cometh  in  under  the  charge  causA  quA 
"  wpra{f). 

^^  If  a  bishop  be  seised  of  a  rent-charge 
^'  in  fee,  the  tenant  of  the  land  enfeoff  the 
^*  bishop  and  his  successors,  the  lord  enter 
^'  for  the  mortmain,  he  (the  lord)  shall  hold 
*•  it  discharged  of  the  rent ;  for  the  entry 
^'  for  the  mortmain  affirmeth  the  alienation 
^'  in  mortmain,  and  the  lord  ciaimeth  nndef 
*'  his  estate,  but  if  tenant  for  life  grant  a 
^'  rent  in  fee,  and  after  enfeoff  the  grantee, 
'^  and  the  lessor  enter  for  the  forfeiture,  the 
^'  rent  is  revived,  for  the  lessor  doth  claim 
<«  above  the  feoffment.    But  if  I  grant  the 

(/)  Thoagh  the  point  is  cor-     not  charge  the  surrenderee  ss 
rect,  the  reasoning  is  not  so;     aaignee. 
fi>r  the  grantee  of  Uie  rent  ean- 
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••  reversion  of  my  tenant  for  life  to  another 
^^  for  term  of  his  life,  and  tenant  for  life 
**  attorn,  now  is  the  waste  of  tenant  for  life 
dispunishable ;  afterwards  I  release  to  the 
grantee  for  life,  and  his  heirs,  or  grant  the 
**  reversion  to  him  and  his  heirs ;  now  albeit 
"  the  tenant  for  life  be  a  stranger  to  it,  yet 
"  beca^use  he  attorned  to  the  grantee  for  life, 
"  the  estate  for  life  which  the  grantee  had 
^*  shall  have  no  continuance  in  the  eye  of  the 
^^  law  as  to  him,  but  he  shall  be  punished  for 
**  waste  done  afterward/^ 

"  The  second  diversity  (g)  is,  that  for  the 
^^  benefit  of  any  stranger  the  estate  for  life 
is  absolutely  determined.  As  if  he  in  the 
reversion  make  a  lease  for  years,  or  grant 
a  rent-charge,  &c.  and  then  the  lessee  for 
"  life  surrender,  the  lease  or  rent  shall  com- 
^^  mence  maintenant.  So  in  the  case  of 
**  Ltttktany  first,  between  the  lessee  and  the 
^^  second  husband  the  estate  for  life  is  de- 
^^  termined,  and  secondly,  for  the  benefit  of 
^^  the  issue  it  shall  be  so  adjudged  in  law. 
"  Here  note  a  diversity  when  it  is  to  the  pre- 
"  judice  of  a  stranger j  and  when  it  is  for  his 
«  benefit:' 

Lord  Coke  again  adds,  ^^  If  a  man  maketh 
a  lease  to  A.  for  life,  reserving  a  rent  of 
forty  shillings  to  him  and  his  heirs^  the 
^^  remainder  to  B.  for  life.    The  lessor  grant 

(g)  2  Bulatr.  42. 
G  G  2 
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•*  the  reversion  in  fee  to  B.,  A.  attorns.  A. 
*^  shall  not  have  the  rent,  for  although  the 
•*  fee-simple  do  drown  the  remainder  for 
^  life  between  them,  yet  as  to  a  stranger  it 
^^  is  in  esse ;  and  therefore  B.  shall  not  have 
"  the  rent,  but  his  heir  shall  have  it/'  This 
last  proposition  shows,  that  when  the  estate 
of  B.  for  his  life  is  determined  by  effluxion 
of  lime,  the  rent  shall  be  payable  according 
to  the  effect  of  the  original  reservation, 
for  by  the  grant  of  the  remainder  for  life 
^he  rent  was  suspended  for  the  period  of  the 
life. 

Under  the  same  principle  the  rights  of 
exercising  powers  of  leasing,  and  of  cutting 
timber,  cannot  be  accelerated  to  the  pre- 
judice of  persons  who  have  opposing  in- 
terests. 

So  in  Sir  Edward  Peto  v.  Pembert(m{h)^ 
where  the  grantee  of  a  rent-charge  for  life 
accepted  a  t^rm  of  years,  which  suspended 
the  rent,  and  then  surrendered  thef  lease,  it 
was  held  that  on  the  surrender  the  rent  was 
revived.  For  the  court  added,  "  by  the  sur- 
"  render  and  agreement  of  the  parties  the 
lease  is  absolutely  determined,  and  not  in 
essey  and  none  of  thend  can  say  it  is  m 
esse ;  but  a  stranger  who  is  to  have  benefit 
^*  thereby  may  well  say  it  is  in  esse  as  to 
^^  him ;  but  quoad  the  lessor  and  lessee  it  is 

(A)  Cro.  Car.  101. 
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**  determined,  and  the  possession  and  interest 
"  is  in  him  without  entry/' 

So  in  Lee's  case  (i)  the  interest  of  the  per- 
son entitled  under  the  executory  bequest  re- 
mained in  full  operation,  notwithstanding  the 
merger  of  the  estate,  as  far  as  it  was  vested 
in  the  person  entitled  subject  to  this  execu- 
tory bequest. 

Rodger's  case,  9  Rep,  107>  more  especially 
estabhshes  this  proposition.  It  is  there  said, 
"  If  tenant  for  Kfe  granteth  a  rent-charge,  and 
*•  he  in  reversion  granteth  a  rent-charge  to 
'*  another,  and  afterwards  the  tenant  for  life 
**  surrendereth,  the  grantee  of  the  tenant  for 
"  life  shall  be  preferred/' 

In  short,  all  the  cases  prove  thaf  a  stranger 
cannot  be  prejudiced  by  the  merger.  We 
must  however  except  the  case  of  creditors^ 
as  between  them  and  executors  and  adminis- 
trators. Even  in  this  instance  {k)  a  dis- 
tinction must  be  made  between  the  rules  of 
law  and  of  equity,  as  will  be  more  fully 
shown  under  the  appropriate  head.  After 
merger  the  term  will  no  longer  be  assets  at 
law  which  can  be  followed  by  execution  at 
the  suit  of  the  creditors.  The  legal  remedy 
of  the  creditors  will  be  against  the  executors 
and  administrators  personally  for  a  devastavit. 
Yet  in  equity^  while  the  executor  or  admi- 
nistrator, or  any  person  claiming  as  a  volun- 

(t)  3  Leo.  1  la  {k)  Moore,  54. 
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teer  under  him,  retains  the  ioheritance^  or 
other  estate  in  which  the  merger  has  taken 
place»  a  court  of  equity  would  in  all  proba- 
biUty  relieve  the  creditors.  As  the  executor 
has  the  power  of  alienation  of  the  term  of  his 
testator,  also  as  a  husband  who  has  a  term 
in  right  of  his  wife  as  executrix  has  a  power 
of  alienation  over  that  term,  there  is  a  devas^ 
tavUj  and  the  term  cannot  be  followed  at 
law*  In  other  instances  of  merger,  and  in  all 
cases  of  surrender,  the  charge  remains  on  the 
land  specifically  the  same  as  if  no  merger  or 
surrender  had  taken  place. 

The  general  conclusion  to  be  drawn  is, 
that  though  the  particular  estate  becomes 
merged,  yet  all  estates  derived  out  of  that 
estate,  and  all  charges  imposed  on  the  same 
estate,  and  all  interests  created  out  of  it  by 
the  person  who  was  at  any  lime  the  owner 
thereof,  shall  have  continuance,  notwith- 
standing the  merger  of  the  estate  on  which 
the  encumbrances  were  charged,  or  out  of 
which  they  were  created,  in  like  manner  as 
if  the  particular  estate  had  continued. 

An  exception  to  this  doctrine  is  found  in 
a  note  in  a  case  in  Moor  (/).    ^^  A  woman 

tenant  in  tail  made  a  lease  for  years  not 

warranted  by  the  statute  of  Hen.  8. ;  then 
^^  she  took  husband,  and  died.  The  husband 
^*  being  tenant   by  the   curtesy  surrendered 

(/)  Moor|.8.  Com.  Dig.  EsUtet,  B.  32. 
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^^  to  the  issue,  and  it  was  held  that  the  issue 
^^  may  avoid  the  lease  in  the  life-time  of  the 
^^  husband,  and  yet  the  lease  was  good  as 
**  against  him/' 

But  as  the  doctrine  is  against  first  prin- 
ciple, it  is  at  least  questionable ;  Lord  Coke 
has,  it  is  believed,  expressed  a  contrary 
opinion,  but  the  passage  which  contains  his 
opinion  has  not  been  found  after  a  diligent 
research. 

3dly,  The  effect  of  the  merger  on  the 
estate  in  which  the  merger  takes  place  is 
to  subject  the  reversion  or  remainder  thus 
accelerated  to  all  those  burdens  and  conse- 
quences which  would  have  attached  on  that 
estate  (m),  in  case  the  prior  estate  had  not 
existed,  and  in  the  same  order  or  series  of 
time  as  if  that  estate  were  determined^ 
Thus  the  possession  will  be  chargeable  dur- 
ing the  period  appointed  for  the  continuance 
of  the  particular  estate,  with  all  the  encum- 
brances which  affected  that  estate ;  and  also 
(by  way  of  acceleration)  with  the  encum- 
brances which  attached  on  the  reversion  or 
remainder  as  thus  accelerated. 

Thus  in  Errington  v.  Errington  (w)  it  was 
said  by  Doddridge^  "  if  tenant  for  life 
^^  grants  a  rent-charge,  and  he  in  reversion 


(m)  Synumds    v.     Cudmortf     Biddutphf    4  Bro. 
4  Mod.  1.     1  Inst  132. 338.  b.     594. 
Perk.  t.  62,  63.     Sielimme  v.         («)  S  Buktr.  48. 
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also  grants  a  rent-charge,  the  tenant  sor- 
"  renders  to  the  reversioner,  the  land  shall 
"  now  be  presently  charged  with  two  rents  /' 
and  CoA:e,  Chief  Justice,  agreed  the  same  to 
be  so ;  and  with  reference  to  an  estate  merged, 
the  Chief  Justice  admitted  that  the  merged 
estate  should  have  continuance  against  all 
strangers  ;  and  Doddridge  added,  ^^  true  it  is 
^^  that  as  against  all  strangers  which  do  not 
^^  claim  under  him,  it  shall  have  continuance, 
*^  but  not  against  others/^ 


These  three  divisions,  and  the  general 
observations  introduced  under  these  divisions 
will  be  exemplified,  and  further  illustrated 
by  a  review  of  the  law  of  merger  as  appU- 
cable  to  persons  in  different  relative  situa- 
tions. 


The  remaining  part  of  this  work  will  be 
employed  in  a  short  examination,  by  way 
of  summary,  of  the  general  principles,  and 
some  of  the  leading  points  of  law  applicable 
to  those  thirty  different  heads  which  in  a 
former  page  were  proposed  for  examina- 
tion. 
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And  first, 

As  to  first  and  second  mortgagees. — ^The 
general  rule  of  law,  and  of  equity  as  adopt* 
ing  the  law  (for  aquitas  sequitur  legem),  is 
qui  prior  est  tempore,  potior  est  jure ;  in  other 
terms,  each  claimant  shall  be  preferred  and 
succeed  according  to  the  priority  of  his  title. 
So  that  the  first  estate,  however  created, 
whether  in  order  of  time,  or  through  the  exer- 
cise of  a  power  overreaching  other  estates, 
shall  prevail  against  the  second  estate,  and 
so  on  in  progression  according  to  the  priority 
of  each  estate. 

Also  the  elder  title  shall  be  preferred  to  the 
puisne,  inferior  or  secondary  title.  Henqe  the 
law  of  remitter.  This  is  a  rule  of  priority  and 
posteriority  of  title,  as  distinguished  from  the 
priority  and  posteriority  of  estates  derived  under 
the  same  title. 

On  the  rule  qui  prior  est  tempore.  Sec.  the 
utility  and  the  advantage,  and  in  practice,  the 
anxiety  of  obtaining  the  estate  which  confers 
a  right  to  the  possession  of  the  lands,  mainly 
depend. 

In  general,  a  term  of  years,  most  commonly 
an  attendent  term  of  years,  and  sometimes  an 
estate  of  freehold,  is  of  this  description. 

Whatever  may  be  the  estate  which  confers 
this  right,  it  is  of  the  first  importance,  and 
therefore  of  anxious  solicitude  with  convey- 
ancers, to  obtain  the  command  and  control 
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of  that  estate.  Hence  the  practice,  carried 
in  modem  times  to  severe  strictness,  of  re- 
quiring that  terms  which  are  outstanding, 
and  which  in  point  of  fact  or  by  constnic* 
tion  of  law  arjB  attendant  on  the  inheritance, 
or  which  are  in  gross,  and  satisfied  or  can 
be  satisfied,  should  be  assigned  to  attend 
the  inheritance  on  every  alienation,  by  way 
of  sale  or  of  mortgage,  and  especially  on 
mortgages. 

On  sales,  these  assignments  are  required  to 
guard  against  prior  dormant  encumbrances. 

On  mortgages,  they  are  required  as  well 
to  guard  against  future  encumbrances,  as  to 
protect  against  dormant  encumbrances  pre- 
viously created. 

Over  a  mortgagee,  a  purchaser  has  the  ad- 
vantage when  he  is  put  into  the  possession 
or  into  the  receipt  of  the  rents,  for  th^i 
there  is  a  notoriety  of  title,  and  this  no- 
toriety is  constructive  notice  against  future 
encumbrances. 

Persons  who  buy  reversions  or  remain- 
ders, and  who  do  not  obtain  possession  of 
the  land,  nor  receipt  of  the  rents,  are  not 
in  this  fortunate  condition.  They  stand 
on  a  par,  and  nearly,  indeed  wholly,  on 
the  like  footing  with  mortgagees.  While 
the  general  rule  of  qui  prior  est  tempore  is 
allowed  and  followed  at  law,  there  is  another 
and  predominant  rule  of  courts  of  equity. 
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which  treats  purchasers  for  a  valuable  consi- 
deration^ and  without  notice^  as  exempt  from 
the  jurisdiction  of  that  comt. 

Courts,  of  equity  allow  and  act  on  the  rule 
qui  prior  est  tempore  as  a  rule  of  law,  not 
to  be  altered  or  controlled  by  a  court  of 
equity.  They  leave  the  equitable  rights  in 
their  subordinate  condition,  so  as  to  make  all 
equities  equal,  and  leave  with  the  person 
who  has  gained  the  legal  title  the  full  benefit 
of  that  title.  So  that  the  legal  estate,  and 
equal  equity,  will  prevail  over  another  equity, 
though  that  equity  be,  as  between  equitable 
owners,  the  prior  or  preferable  title.  To 
illustrate  these  observations  A.  and  B.  are 
successive  mortgagees,  either  of  an  equitable 
interest  or  of  a  legal  estate,  subject  to  prior 
terms,  &c.  In  the  creation  of  these  mort- 
gages each  has  obtained  a  title  to  be  pre- 
ferred even  in  equity,  according  to  the  order 
of  the  date  of  his  security. 

But  let  the  second  mortgagee  obtain  a 
legal  estate  which  confers  the  right  to  the 
possession,  and  be  capable  of  supporting  the 
plea,  that  he  is  a  purchaser  for  a  valuable 
consideration  without  notice,  of  the  prior 
equity  l^efore  the  conveyance  to  him,  and 
also  before  he  had  paid  the  price  of  his  pur- 
chase, and  he  as  a  purchaser  for  a  valuable 
consideration,  and  without  notice,  may  shield 
his  title,  and  protect  himself  from  prior  en- 
cumbrances. 
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Notice  of  the  prior  encumbrance,  either 
before  the  acceptance  of  the  equitable  title, 
or  before  payment  of  the  price,  would  put 
it  out  of  the  power  of  the  party  to  avail  him- 
self of  the  benefit  of  this  plea. 

The  cases  on  this  subject,  with  their  elu- 
cidation, principles,  &c.  are  collected  in 
Mr.  PoweWs  work  on  mortgages. 

It  is  not  the  object  of  this  treatise  to  give 
a  comprehensive  or  detailed  view  of  this 
rule.  All  that  is  necessar}',  or  proposed, 
is  to  show  the  influence  of  the  law  of 
merger. 

As  an  attendant  term,  or  some  other  legal 
estate,  is  the  cause  of  protection  from  the 
prior  charge,  it  is  of  the  first  importance  to 
keep  this  term  or  other  estate  on  foot,  or  in 
other  words  exempt  from  the  influence  and 
learning  on  merger;  for  should  the  term 
which  aflfords  the  protection  become  merged, 
then  rents,  debts,  judgments,  and  other  like 
encumbrances,  against  which  the  term  was 
a  protection,  might  be  enforced  against  the 
inheritance,  as  accelerated  into  possession  by 
the  merger. 

Hence  the  anxiety  to  obtain  the  elder 
of  the  terms  or  other  legal  estates,  and 
also  to  adopt  those  cautions  of  assignment 
of  the  first  term  to  one  trustee,  and  the 
second  term  to  another  trustee,  or  of  the 
first  and  third  terms  to  one  trustee,  and 
the  second   and   fourth   terms   to    another 
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trustee ;  or  tbe  creation  of  a  new  term  by 
way  of  underlease,  which  at  once  displays 
the  anxiety  and  the  advantage  of  having  the 
command  of  the  prior  legal  estate. 

By  superior  diligence  in  obtaining  the 
legal  estate,  a  second  mortgagee  often  ob- 
tains a  preference  over  a  first  mortgagee;  and 
this  priority  may  be  gained  even  while  a  suit 
is  depending  in  Chancery  to  settle  the  prio- 
rities («).' 

Let  it  also  be  remembered  that  priority 
depends  more  on  the  state  of  the  title  than 
on  dates.  For  this  reason  a  term  created 
under  a  power  may,  in  point  of  title,  be  prior 
to  a .  term  created  by  a  settlement,  but  post- 
poned by  the  exercise  of  a  power,  to  which 
the  term  created  by  the  settlement  must 
give  precedence  to  the  term  created  under 
the  power. 

Inclosure  acts,  &c.  &c.  give  similar  prio- 
rities over  terms  of  elder  date  in  point  of 
creation. 

This  is  an  ample  field  for  observation ;  but 
it  would  be  equally  ungenerous  and  unjust 
to  treat  of  this  subject  at  large  while  other 
works  contain  a  very  full  and  satisfactory  dis- 
cussion of  the  subject.  Formerly  it  was  con- 
sidered that  a  term  once  assigned  to  attend 
the  inheritance  might  be  safely  permitted  to 
remain  in  the  trustee  of  that  term,  without 

(ft)  Robinson  v.  Davisorif  1  Bro.  C.  C.  6$, 
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any  further  assignment  of  the  term.  It  was 
supposed  that  a  term  once  assigned  to  attend 
the  inheritance  would  always  attend  the  in- 
heritance, as  depending  on  the  title  to  which 
this  assignment  was  annexed ;  or  at  all  events, 
that  a  declaration  by  the  revermner  without 
the  concurrence  of  the  trustee,  that  the  term 
should  be  attendant,  would  supersede  the 
necessity  of  an  actual  assignment. 

As  the  writer  of  these  observations  was  one 
at  least  of  those  who  introduced  the  practice 
of  insisting  on  the  actual  assignment  of 
terms  as  preferable  to  a  declaration  of  a  trust 
of  terms  already  assigned,  and  as  the  only 
safe  and  secure  practice,  he  will  add  the 
reasoning  by  which  he  was  influenced. 

A  term  assigned  for  the  benefit  of  a  pur- 
chaser or  mortgagee  is  a  shield  in  his  hands. 
Suffered  to  be  outstanding  it  may  be  used 
as  a  weapon  against  him.  And  a  purchaser 
cannot  safely  dispense  with  an  assignment  of 
the  elder  of  the  terms.  It  is  the  sheet-anchor 
of  the  title.  And  a  purchase  is,  with  refer- 
lence  to  this  rule,  not  considered  as  completed 
until  the  conveyance  has  been  executcxl,  and 
the  purchase-money  paid,  and  not  merely 
secured.  That  part  of  the  purchase-moDey 
remains  unpaid,  so  that  the  transaction  still  re- 
mains in^en,  will  deprive  the  purchaser  of  the 
right  to  protect  himself:  Mitfard's  Pleadings. 
While  this  term  shall  be  outstanding,  little  or 
no  advantage  can  be  expected  from  puisne 
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terms.  Any  person  claiming  an  intermediate 
charge,  and  obtaining  an  assignment  of  the 
prior  term,  may  impeach  the  title  of  the  pur- 
chaser. Besides,  future  purchasers  may  re- 
quire an  assignment  of  this  term.  Without 
it  the  title  will  not  be  marketable ;  and  when 
the  deeds  are  not  to  be  delivered  to  the  pur- 
chaser there  is  an  additional  reason  for  re- 
quiring  an  assignment  of  the  term. 

The  trusts  expressly  declared  of  the  term, 
when  assigned  to  attend  the  inheritance,  give 
the  priority.     Till  assignment  without  notice 
of  prior  encumbrances  the  trustee  will  be  a 
trustee  for  the  several  encumbrances,  if  any, 
and  for  the  purchasers  according  to  the  pri- 
ority in  time  of  their  claims.     By  taking  an 
assignment  of  this  term  to  a  trustee  for  the 
purchaser  the  priority  will  be  changed ;  and 
the  purchaser  will  be  protected  from  any  en- 
cumbrances subsequent  to  the  creation  of 
the  term,  and  prior  to  the  purchase,  provided 
he  had  not  at  or  before  the  completion  of  his 
purchase  any  notice  of  these  encumbrances. 
This  is  peculiarly  the  advantage  of  taking  an 
actual  assignment  of   the  eldest  subsisting 
term.     It  is  an  advantage  which  a  purchaser 
should  never  forego  when  an  assignment  can 
be  obtained  without  considerable  difficulty^ 
especially  when   the  title-deeds   are  not  to 
accompany  the  purchase. 

In  general,  terms  should  be  assigned  by  a 
separate  and  distinct  deed.    It  is  frequently 
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found  inconvenient  to  have  the  existence  of 
terms  disclosed  by  the  deed  conveying  the 
inheritance ;  and  even  to  have  the  creation  of 
different  terms  disclosed  by  the  same  instru- 
ment. 

It  is  also  to  be  observed,  that  a  term,  unless 
actually  assigned  to  attend  the  inheritance 
for  the  benefit  of  a  purchaser,  cannot  be  used 
by  such  purchaser  as  a  protection  against  the 
dower  of  the  wife  of  the  person  from  whom 
he  purchases,  or  under  whom  his  title  is  de- 
rived (o). 

2dly,   As  to  Bankrupts. 

« 

To  persons  in  trade  it  is  of  great  benefit  to 
have  an  attendant  term  in  their  title,  and  of 
consciquence  carefully  to  guard  against  the 
merger  of  such  term ;  for  it  is  fully  settled 
that  a  purchaser  from  a  bankrupt,  who  takes 
the  assignment  of  an  attendant  term,  or  other 
legal  estate,  may  protect  himself  against  the 
consequences  of  the  bankruptcy  if  he  be  a 
purchaser  for  a  valuable  consideration,  and 
without  notice  of  the  bankruptcy,  and  the 
term  or  other  legal  estate  was  not  in  the 
bankrupt  at  any  lime  subsequent  to  the 
bankruptcy  (j?). 

In  one  place,  and  as  connected  with  this 

(o)  Mamdrell  v.  Maundrell,         (p)  De  Gels  v.  fFard^  Cas. 
10  Ves.  J.  246.  Temp.  Talb.  65. 
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and  the  former  liead(gf),  it  may  be  proper  to 
observe  that  an  attendant  term  will  not  pro- 
tect against  the  demands  of  the  Crown.  The 
decision  on  this  point  was  contrary  to  the 
prevailing  opinion  of  the  Profession,  an  opi- 
nion which  had  long  regulated  their  practice* 
And  though  the  law  on  this  point  may  be 
considered  as  settled,  yet  it  is  founded  on  a 
nicety,  and  on  a  principle  not  easily  recon- 
cilable to  the  mind  of  those  who  consider 
purchasers  for  a  valuable  consideration  and 
without  notice  to  be  placed  beyond  the 
power  of  the  courts,  to  take  from  them  the 
advantage  of  any  legal  estate  they  may  have 
obtained. 

To  support  the  decision  in  the  case  of  the 
King  V.  John  Smithy  it  is  necessary  to  con- 
tend, that  the  Crown  may  follow  the  trust  or 
equity  of  the  term  as  part  of  the  inheritance, 
by  its  execution  in  the  same  manner  as  if  no 
assignment  had  been  made. 

It  is  impossible  for  the  Crown  to  impeach 
the  legal  operation  of  the  assignment;  and 
it  is  singular,  that  if  the  debtor  had  been  the 
owner  of  the  legal  estate  in  the  term  his 
assignment  prior  to  the  teste  of  the  writ  of 
extent  would  have  prevailed  against  tho 
Crown  (r).  The  sole  ground,  therefore,  ot 
supporting  the  decision  is,  that  the  Crown 

iq)  The  King  y.  John  Smith,         (r)   Sir  Gerard  FUetwooJtt 
Mar.  2,  1804.  case,  8  Rep.  171. 

VOL.    III.  H  H 
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follows  the  trust  of  the  inheritance,  and  not 
the  trust  of  the  term,  except  so  far  as  it  is 
part  of  the  inheritance ;  and  that  the  l^al 
estate  conferred  by  the  term  will  not  protect 
a  purchaser  for  a  valuable  consideration  and 
without  notice  from  the  lien,  or  demand  of 
the  Crown,  attaching  on  the  inheritance,  as 
consisting  partly  of  the  legal  estate  of  inherit- 
ance, and  partly  of  the  benefit  of  the  trust  of 
the  term. 

The  material  parts  of  the  judgment  of  the 
Lord  Chief  Baron  are  these  :  ^^  In  deciding 
^  according  to  the  course  of  the  common 
^^  law,  I  think  it  clear  that  an  outstanding 
"  term  cannot  defeat  the  King's  process  by 
**  extent  In  courts  of  equity  it  has  been 
^'  said  that  a  purchaser  without  notice  is  a 
♦'  person  favoured  by  that  court  Perhaps  it 
**  may  be  a  sufficient  answer  to  say,  that  in 
"  the  present  instance  we  are  not  in  a  court 
of  equity.  The  question  is,  what  ought  to 
be  our  decision  according  to  the  common 
•*  law  ?  This  question  could  not  be  decided 
^*  m  a  court  of  equity.  They  could  not  sue 
♦•  for  a  decree.  When  a  court  of  equity  is 
*•  resorted  to,  and  this  is  the  situation  of  the 
♦•  parties,  the  court  does  nothing  but  stand 
^  neuter  between  such  parties,  and  leaves 
<<  them  to  make  the  most  of  it 

"  Now  I  think  on  the  whole,  in  the  first 
^  pbce,  the  land  is  chargeable  tiiat  has  been 
"  in  the  hands  of  the  King's  debtors ;  and 
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"  from  the  cases  that  have  been  decided  it  is 

^^  sufficiently  clear  that  the  term  is ;  il  is  the 

^  whole  interest  in  the  land,   whether  it  be 

^^  divided  or  not;  and  so  likewise  in  uses  and 

'^  trusts :   and  from  what  is  said   by   Lord 

**  Hale  I  infer  the  same  doctrine  is  applica- 

^*  ble  to  the  actual  case  now  before  us/' 


Sdly,  As  to  Persons  who  have  Reversions  and 

Remainders. 

The  general  effect  of  merger  is  to  accele- 
rate the  right  to  the  possession  under  the 
estate  which  was  a  reversion  or  remainder,  by 
the  annihilation  of  the  particular  estate.  With 
the  exception  of  those  observations  applica- 
ble to  terms  of  years,  which  make  a  difference 
between  a  term  in  reversion  as  distinguished 
from  a  term  in  remainder,  the  same  observa- 
tions which  are  relevant  to  a  reversion  or  a 
remainder  are  equally  relevant  to  the  other 
of  these  interests.  The  material  difference  is, 
that  unless  there  be  a  particular  estate  di- 
vided from  the  inheritance  there  cannot  be 
any  merger  (5).  Hence  the  inquiry  whether 
the  freehold  is  united  to  or  disjoined  from 
the  inheritance ;  and  hence  the  case  in  one  of 
the  books,  where  it  is  said  by  the  whole  court 

(s)  1  Inst  1 82.  b. 
H    H   2 
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except  Partj  If  I  enfeoff  to  two,  to  hold 
to  them  and  the  heirs  of  one  of  them  (<), 
(who  has  the  freehold,)  he  cannot  surrender  to 
Uie  other  because  of  the  joint  possession,  for 
there  the  freehold  cannot  merge  in  the  rever- 
sion, because  he  who  had  the  fee  is  jointly 
seised  of  the  possession  with  him  who  surren- 
ders, and  no  surrender  can  be  properly 
made  but  where  he  who  surrenders  gives  the 
possession  to  him  who  takes  by  the  surren- 
der. 23  H.  6.  51.  So  it  is  said,  land  was 
given  to  R.,  and  I.  his  wife,  and  the  heirs  of 
R.,  and  R.  died  having  issue  a  daughter 
named  Cicely^  who  married  O.,  and  afterwards 
I.,  who  survived,  gave  the  land  to  C,  and  O. 
her  husband  in  tail,  the  remainder  in  fee  to  O. 
Query,  If  this  be  a  surrender  ?  It  seems  not, 
because  the  husband  is  joined  with  his  wife, 
39  E.  3.  29. 

It  is  frequently  a  subject  of  inquiry  whe- 
ther there  be  any  particular  estate,  for  with- 
out a  particular  estate  there  cannot  be  a  re- 
version or  remainder ;  also,  whether  there  be 
a  particular  estate  divided  from  llie  inherit- 
ance, or  an  inheritance  composed  of  that 
portion  of  interest  which  raises  the  question 
whether  there  be  a  particular  estate  (w). 
Some  instances  of  this  sort  have  been  already 
exhibited.  It  remains  only  to  add,  that  there 
canBot  be  any  merger  unless  there  be  a  re- 

(0  Brooke,  Sur.  IS.  (ti)  l  Init  182.  b. 
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mainder  or  reversion  in  which  the  particular 
estate  may  merge. 

Between  the  tenant  of  a  particular  estate 
and  a  remainder-man  there  is  not  any  tenure 
or  seignory.  There  is  some  reason  therefore 
to  contend  that  two  terms,  when  one  is  limited 
by  way  of  remainder,  may  remain  distinct, 
since  as  to  terms  there  is  a  clear  intention  that 
the  time  of  one  term  should  be  distinct  from 
and  by  way  of  increase  to  the  other  term. 
But  even  this  reason  is  answered  by  staling 
that  the  times  of  the  terms  are  concurrent, 
unless  one  of  them  is  granted  by  way  of 
reversionary  interest. 

The  effect  of  merger,  as  already  noticed, 
is  to  accelerate  charges  affecting  the  rever- 
sion or  remainder,  as  a  consequence  of  ac- 
celerating the  right  to  the  possession  under 
the  reversion  or  remainder.  Also  it  is  a  rule 
of  law,  when  there  are  several  particular 
estates  with  reference  to  the  lands  as  an 
entirety,  there  will  be  a  distinct  reversion  of 
each  share  in  which  there  is  a  distinct  parti-^ 
cular  estate.  It  is  a  maxim  that  when  par- 
ticular estates  are  several  the  reversion  of 
them  is  several  (x).  This  rule  does  not 
extend  to  remainders,  though  contingent  re- 
mainders of  each  share  are  liable  to  be 
defeated    by  the  determination  or   by  the 

(x)  Litt.  s.  283» 
H  H   S 
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destniction  of  the  particular  estate  in  that 
share. 

We  have  also  seen  that  rents  and  cove- 
nants annexed  to  a  particular  estate,  as  a 
reversion  expectant  on  another  estate  de- 
rived out  of  that  reversion,  will  cease  with 
the  merger  of  the  reversion  to  which  such  rent 
and  covenants  respectively  are  annexed. 

And  the  following  points  may  be  added 
from  Dyer  (y).  Where  land  is  given  to  two, 
and  to  the  heirs  of  one,  the  heir  shall  be 
out  of  ward  ;  the  reason  is,  that  although  he 
who  hath  the  fee-simple  hath  only  an  estate 
for  life  as  between  him  and  his  companion, 
yet  as  between  the  lord  or  a  stranger  he  hath 
the  fee-simple.  And  it  is  not  impertinent  to 
say,  that  a  man  may  be  tenant  in  fee-simple 
as  to  one,  and  tenant  for  life  as  to  the  other, 
in  respect  of  their  different  interests ;  as,  if 
tenant  for  life  grant  a  rent-charge,  and  he  in 
reversion  grant  another  rent-charge,  tenant 
for  Ufe  surrenders,  the  reversioner  shall  hold 
the  land  charged  with  two  rents ;  under  the 
one  he  shall  be  tenant  in  fee-simple,  and  as  to 
the  other  he  shall  only  be  tenant  for  life. 

And  so  also  is  the  law  if  the  lease  be 
made  to  two,  afterwards  the  lessor  grants 
the  reversion  to  one  of  them  in  fee,  and 
he  accepts  the  deed,  which  is  attornment  in 

{y)  Dyer,  lo^  a.  b. 
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law^  if  the  grantee  die«  his  heir  shall  bo  in 
ward,  because  the  reversion  was  holden; 
and  then  i^  added  a  point  which  is  no  longer 
law^  the  other  joint-tenant  who  survived 
shaU  have  the  entire  land  by  the  survivor,  and 
he  was  never  tenant  to  the  lord,  as  he  would 
be  if  the  remainder  was  in  tail,  remainder 
Over  in  fee,  &c. 

bi  As  to  tenants  by  entireties. 

6.  As  to  joint'tenants. 

7.  As  to  tenants  in  coparcenary. 

8.  As  to  tenants  in  common. 

These  four  divisions  furnish  heads  of  con- 
trast. 

Husband  and  Wife  are  the  only  persons 
who  can  be  tenants  by  entireties  {z).  This 
tenancy  must  be  created  or  take  effect 
during  coverture.  This  species  of  tenancy 
owes  its  qualities  to  the  unity  of  the  persons 
of  husband  and  wife.  Each  in  intendment 
of  law  has  the  entirety,  and  a  particular 
estate  in  one  of  them  of  the  entirety  may 
merge  in  the  reversion  or  remainder  of  that 
person,  for  each  has  a  power  of  alienation 

(z)  £«8ay  00  Estates,  Introdac.  Chap. 

H  H  4 
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over  the  entirety,  subject  only  to  the  right  of 
the  other. 

It  must  always  be  rememberedy  that  te- 
nancy by  entireties  is  peculiar  to  the  owner- 
ship of  husband  and  wife,  and  to  them  only 
when  the  conveyance  is  made  to  them  daring 
the  coverture. 

In  Furefay  v.  Ilodgers{a)  it  was  agreed 
that  the  estate  of  which  the  wife  alone  was 
seised  was  merged  by  the  accession  and  ac- 
ceptance of  the  fee  to  her  and  her  husband 
as  tenants  by  entireties. 

Thus,  although  the  wife  be  solely  seised  of 
the  freehold,  yet  on  the  purchase  of  the 
inheritance  by  her  and  her  husband  the  en- 
tirety of  the  freehold  will  merge  in  the  in- 
heritance, even  to  the  exclusion  of  a  con* 
tingent  remainder,  subject  nevertheless  to 
the  right  of  the  wife,  if  she  survive,  to  restore 
herself  to  the  freehold  by  waving  the  inhe- 
ritance (6). 

Merger  indeed  seems  to  flow  from  owner- 
ship (c),  from  the  right  to  alien ;  and  there- 
fore when  husband  and  wife  are  tenants  by 
entireties  it  is  reasonable,  since  neither  can 
alien  to  the  prejudice  of  the  other,  that  there 
should  not  be  any  absolute  merger  of  the 
estate  of  the  wife. 

(a)  S  Lev.  39. 

\h)  Purefoy  v.  Rodgen^  4  Mod.  284.    2  Lev.  39.  . 

(c)  1  Inst.  299.  a. 
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The  entirety  of  lands  held  by  a  husband 
for  a  term  of  years  in  right  of  his  wife  will 
merge  in  a  freehold  limited  to  him  and  his 
wife,  for  the  husband  has  the  entirety  of 
the  term  as  well  as  of  the  freehold  {d). 

In  assise  the  case  was  that  a  lease  was 
made  to  W.  for  term  of  his  life,  the  remainder 
to  P.  in  tail,  the  remainder  to  T.  in  tail,  the 
remainder  to  the  right  heirs  of  W.,  and  after- 
wards W.  enfeo£fed  P.  and  his  wife  in  fee  (e)  : 
now  T.  cannot  enter,  for  he  had  not  the  im- 
mediate remainder  ;  but  if  P.  die  without 
issue,  now  T.  may  enter  for  the  alienation  to 
his  disherison.  Per  Wicking,  and  not  denied ; 
and  so  see  that  it  was  not  a  surrender,  be- 
cause the  feme  was  joined  with  P.  who  was 
in  the  remainder ;  but  if  she  had  not  been 
joined,  then  it  seems  to  be  a  surrender,  for 
tenant  for  life  cannot  enfeoff^  him  in  reversion 
or  remainder^  41  E.  3.  21,  so  as  to  give  a  con^ 
tinuing  estate  (/). 

But  Terh  (g)  has  this  point :  "  If  there 
"  be  lessee  for  life  of  land,  the  remainder  in 
tail  unto  a  stranger,  the  remainder  over  in 
tail  unto  another  man,  the  remainder  imto 
the  right  heirs  of  th^  lessee,  and  the  lessee 
"  doth  thereof  enfeoflf  him  in  the  first  re- 
^*  mainder  in  tail,  and  bis  wife  in  fee^  and 
^^  the  husband  dieth  without  issue,  living  the 

(d)  2  Rolle's  Abr.  495.  Infnu        (/)  Perk.  §  621. 
p.  (g)  Ibid. 

(f)  Brooke,  Surr.  pi.  3. 
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^  lesbeei  and  he  id  the  second  remaindv 
^  doth  enter  and  put  out  the  wife,  she  shall 
^  have  an  assize ;  because  she  shall  have  the 
^  land  during  the  life  of  the  lessee,  who  waa 
^  her  feoffor;  tamcn  quare.  And  if  he  in 
**  the  second  remainder  in  tail  dieth  without 
**  issue,  living  the  wife^  then  he  shall  retain 
**  the  land  unto  him  and  his  heirs  for  ever, 
^^  Sec/'  And  the  joint-tenants  have  also  one 
freehold  (A).  Joint-tenants  in  the  language 
of  the  law  are  seised  per  my  et  per  tout  (t). 
Their  seisin  is  entire;  and  a  release  or  sur-* 
render,  as  such,  to  one  of  them,  will  operate 
for  the  benefit  of  both,  but  on  a  grant  to 
one  of  them  by  the  owner  of  a  particular 
estate  there  will  be  a  merger  only  to  the  ex«- 
tent  of  the  share  he  can  alien.  So  if  one  has 
a  particular  estate,  and  then  there  is  a  grant 
to  him  and  another  jointly,  there  will,  to  the 
extent  of  the  shares  which  he  has  for  the 
purpose  of  alienation,  be  a  metger.  It  has 
been  shown  that  a  joint-tetiancy  will  not  be 
defeated  in  the  same  instant,  and  by  the 
same  act  by  which  it  is  created,  when  all  the 
estates  are  hmited  by  the  same  deed.  Thus 
under  a  grant  to  two  jointly  for  their  lives, 
with  several  inheritances  by  the  same  deed 
or  will,  the  freehold  will  remain  in  joint- 
tenancy  :  so  if  the  grant  be  to  several  for 
their  lives  as  tenants  in  common,  with  re- 


(A)  Brooke,  Surr.  pL  20.  (t) 
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mainder  to  them  in  fee,  as  joint-tenants,  the 
inheritance  will  remain  in  joint-tenancy,  for 
such  was  the  original  constitution  of  the  par- 
ticular estate  in  one  instance,  and  of  the  in- 
heritance in  the  other  instance. 

These  are  examples  in  which  the  intention 
seems  to  be  respected. 

But  when  a  man  has  an  estate  for  life  (A:), 
and  accepts  a  grant  to  him  and  another 
jointly  in  fee,  there  will  be  a  merger  for 
one  moiety,  and  a  severance  of  the  joint* 
tenancy. 

So  when  a  grant  is  made  to  two  jointly,  for 
their  lives,  and  the  reversion  is  afterwards 
purchased  by  one  of  them,  there  will  be  a 
merger  for  a  moiety,  and  a  severance  of  the 
joint-tenancy  (I). 

So  there  will  be  severance  and  merger 
when  tenant  for  life  grants  his  estate  for  Ufe 
to  one  of  two  persons  who  are  joint-tenants 
of  the  immediate  reversion  or  remainder  in 
fee  (m) ;  for  the  reversioner  or  remainder-man 
cannot  be  tenant  to  himself.  And  if  two 
are  joint-tenants  of  a  manor,  and  one  of 
them  hath  a  copyhold,  there  will  be  an  extin- 
guishment for  the  entirety  of  the  copyhold 
estate  (n). 

{k)  1    Inst.    182.  b.      The    8*018  and  619,  which  ara  not 
sections  618,   619,  in  Perkins     biw. 
to  the  contrary,  are  not  law.  (m)  1  Inst  18$.  b. 

(^  Peiic.  s.  SI.   oontra  in        (n)  Calthotp^  97.   6  Wttk. 

Copy.  356. 
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And  Lord  Coke{o)  in  his  report  of  Wis-^ 
cot's  case  maketh  a  note,  that  from  the  re- 
solution of  that  case,  if  tenant  for  life 
granteth  his  estate  to  him  in  reversion,  and 
a  stranger,  the  same  is  a  surrender  for  one 
tnoiety. 

For  it  appeareth  from  the  resolution  of 
that  case,  Uiat  by  getting  the  reversion,  and 
particular  estate  immediately  preceding  it, 
at  several  times,  there  was  a  merger;  for 
the  reversion  expectant  on  the  particular 
estate  cannot  remain  in  him  distinct  and 
grantable  over ;  but  the  one  shall  drown  the 
other,  and  the  benefit  of  survivorship  not  be 
regarded. 

The  resolution  in  JViscot's  case  solves  a 
doubt  in  7  H.  6. ;  and  Jf'iscot's  case  appears 
to  be  the  first  resolution  which  affirms  the 
severance  of  the  jointure ;  and  the  passages 
in  Perk.  s.  618  and  619  are  to  be  accounted 
for  on  the  ground  that  the  law  had  not  been 
fnlly  and  finally  settled  at  the  time  when 
Perkins  collected  his  points,  for  he  states 
the  law  differently  in  different  parts  of  his 

work- 
Also  in  Brooke  (p)  it  is  stated,  that  where 
a  man  leased  for  life,  rendering  rent,  and 
afterwards  the  tenant  for  life  granted  his 
estate  to  the  lessor  and  two  others,  the 
best  opinion  is  that  this  is  a  surrender  for 
the  third  part;    for  when   the  fee  and  the 

(o)  2  Rep.  (50.  (p)  Surr.  pi.  11. 
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freehold  come  together^  one  deterniines  the 
other,  and  so  the  jointure  determines,  and 
they  are  tenants  in  common ;  and  yet  it  is 
observed  the  opinion  of  Perkins  in  his  book 
is,  that  it  is  no  surrender  for  any  part  for 
the  advantage  of  the  other  two;  and  even 
Perkins  himself  (9)  states  that  it  has  been 
holden,  that  if  the  lessee  for  life  grants 
his  estate  unto  his  lessor,  and  a  stranger, 
that  by  force  of  this  grant  they  are  joint* 
tenants.  But  this  is  contrary  to  Wiscat's 
case. 

And  it  has  also  been  held  that  when  the 
reversion  descends  to  one  joint-tenant  for 
life,  or  the  one  joint-tenant  for  life  purchases 
the  reversion,  the  jointure  is  severed,  and  the 
estate  for  life  drowned  (r),  and  not  like 
where  two  purchase  to  them  and  the  heirs  of 
one  of  them ;  for  there  the  agreement  at  the 
beginning  was  that  the  estate  should  con- 
tinue, and  it  was  cited  to  be  so  ruled  in 
Morgan's  case  ;  and  that  it  was  ruled  be- 
tween Portley  and  Portley  that  it  was  all 
one,  where  the  one  purchaseth  the  reversion, 
and  where  the  reversion  descends  to  the  joint- 
tenant 

So  if  an  assignment  of  a  term  be  made  to 
one  of  several  joint-tenants  (5)  there  will  be  a 
merger  for  the  aliquot  part  in  which  the  term 

(q)  Perk.  b.  84.  (s)  See  Rdph  Booe^%  case^ 

(r)    Taylor    and    Wif^    v.     Vent.  193. 
Saytr^  Cro.  Elb.  T^S. 
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and  the  inheritance  are  united.  In  short, 
a  joint-tenancy  may  be  severed  by  merger. 
The  severance,  however,  will  be  so  far  only 
as  it  creates  an  inequality  of  rights. 

And  the  case  (t)  of  Block  r.  Pagraoe  and 
PagraoCj  in  treating  the  term  of  the  mother 
as  merged  for  more  than  one  moiety,  was  not 
well  considered. 

A  tenant  for  life  of  one  third  accepted  a 
conveyance  of  the  entirety  to  himself  and 
a  trustee,  and  the  heirs  of  bimsdf ;  there  was 
a  severance  for  one  third,  and  the  wife  be- 
camedowable.  He  ought  to  have  joined  in 
Ihe  conveyance  (u),  and  to  have  raised  the 
joint-tenancy  by  an  use. 

£x>rd  Coke  indeed  states  (a:)  ^^  that  if  a  lease 
^*  be  made  to  two  men  for  term  of  their  lives, 
^  and  after  the  reversion  granted  to  them 
'*  two,  to  the  heirs  of  their  two  bodies,  the 
^^  jointure  is  severed,  and  they  are  tenants  in 
^  common  in  possession/'  This  is  at  least 
questionable,  and  the  proposition  seems  to  be 
against  the  principles  of  law.  It  is  admitted 
that  the  grantees  will  have  several  inheritances ; 
but  as  they  have  a  joint  freehold  under  the 
grant  of  the  reversion,  it  is  quite  unintelligi- 
ble on  what  ground,  except  that  noticed  in 
the  next  page  be  well  founded,  there  should 


(t)  Cro.  E)iz.  532.  I  Sir.  17. 
(fi)  Cro.  Car.  25%.    Jones  305. 
(x)  1  Inst  182.  b. 
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be  an  immediate  severance  of  the  tenancy  of 
the  freehold;  although  it  is  acknowledged 
there  would  be  an  immediate  merger.  To 
make  the  point  obvious,  and  consistent  with 
the  principles  of  law,  and  in  order  to  induce 
the  conclusion  of  severance,  the  case  should 
state  the  grant  of  the  reversion  to  be  to  the 
teuants  for  lite,  as  tenants  in  common  of  the 
freehold,  as  well  as  of  the  inheritance  in 
tail. 

But  it  is  not  to  be  forgotten  that  Lord 
Coke  puts  this  case  (y) :  **  If  lands  be  given 
^^  to  two  men  and  to  the  heirs  of  their  two 
^^  bodies  begotten,  and  the  donor  confirmeth 
"  their  two  estates  in  the  land,  to  have  and 
^^  to  hold  the  land  to  them  two  and  to  their 
^'  heirs,  in  this  case  some  are  of  opinion  that 
^*  they  shall  be  joint-^tenants  of  the  fee-simple, 
'^  because  the  donees  were  joint-tenants  for 
life,  and  (say  they)  the  confirmation  must 
enure  according  to  the  estate  which  they 
^^  have  in  the  possession,  and  that  was  joined. 
'^  But  others  hold  the  contrary.  For  first, 
^^  they  say  that  the  donees  have  to  scmie 
purposes  several  inheritances  executed  (z), 
though  between  the  donees  survivor  shall 
<^  hold  for  their  lives.  Secondly,  they  say, 
^^  that  when  the  whole  estate  which  com- 
*^  prehendeth  several  inheritances  is  confirm- 
^^  ed,  the  confirmation  must  enure  according 

(y)  299.  h.  (z)  See  observatiooy  upra. 
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^^  to  the  several  inheritances,  which  is  the 
*^  greater  and  most  perdurable  estate,  and 
^^  therefore  that  the  donees  shall  be  tenants 
^^  in  common  of  the  inheritance  in  this 
«.ca8e(fl)/' 

But  **  if  a  lease  for  life  be  made  to  two 
^^  men  in  several  moieties,  and  the  lessor  (b) 
**  confirm  their  estates  in  the  land  (c),  to 
**  have  and  to  hold  to  them  and  their  heirs, 
<<  they  are  tenants  in  common  of  the  inherit- 
^*  ance/'  For  this  point  Lord  Coke  has 
assigned  the  following  reason,  ^^  the  confir- 
^^  mation  shall  enure  according  to  the  quality 
^*  and  nature  of  the  estate,  which  it  doth  en- 
*^  large  and  increase. 

So  ^^  if  a  lease  for  life  be  made  to  A.,  the 
**  remainder  to  B.  for  tife,  and  the  lessor  con- 
^'  firm  their  estates  in  the  land  (^)f  to  have 
'^  and  to  hold  to  them  and  their  heirs,  A. 
^^  taketh  one  moiety  to  him  and  his  heirs, 
^^  and  therefore  of  the  one  moiety  he  is 
^^  seised  for  life,  the  remainder  to  B.  for  life, 
<<  and  then  to  him  and  his  heirs :  of  the  other 
^^  moiety  A.  is  seised  for  life,  the  immediate 
**  inheritance  to  B»  and  his  heirs ;  because  as 
^^  to  the  moietv  which  B.  takes,  the  same  is 
V  executed  ;  as,  if  the  reversion  be  granted  to 
^'  tenant  for  life,  and  to  a  stranger,  it  is  exe- 

(a>    Tills  point  is  at  least        (c)  Shep.  Toach.  Ch.  Coo- 
doubtful.  firmation. 

(6)  1  InsU  299.  b.  [fy  1  Inst.  299.  b. 
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^  cuted  for  one  moiety,  (as  hath  been  said 
^^  before,)  and  therefore  in  this  case  they  are 
^^  tenants  in  common/'  And  consequently 
there  is  a  merger  of  the  estate  of  B.  for  his 
life,  notwithstanding  the  grant  or  confirma- 
tion was  to  A.  and  B.  jointly. 

And  it  is  to  be  remembered,  that  there 
will  not  be  any  merger  when  both  estates 
are  limited  by  or  arise  from  the  same  instru- 
ment, and  the  effect  would  be  to  sever  the 
tenancy. 

Rogers  v.  Downs  (e)  belongs  to  this  division. 
It  proves  that  there  shall  not  be  any  merger 
when  a  consequence  flowing  from  it  would  be 
to  destroy  the  quality  of  one  of  two  estates 
limited  by  the  same  deed. 

In  this  instance  two  persons  were  joint- 
tenants  for  their  lives,  with  several  inherit- 
ances to  them,  and  the  freehold  was  protected 
from  merger  on  account  of  the  joint-tenancy. 

Coparceners  are  as  one  heir.  They  have 
a  joint  seisin,  though  the  share  of  each  is 
descendible  to  his  or  her  heirs.  Each  has  the 
entirety,  so  far  that  one  may  accept  a  release 
irom  the  other.  A  release  or  a  surrender  to 
one  may  operate  for  the  benefit  of  the  other. 
But  in  reference  to  merger,  each  has  a  dis- 
tinct share  as  a  distinct  inheritance ;  and  the 
merger  of  a  particular  estate  will  not  extend 

(e)  9  Mod.  U9S.    WiKot'n  cue,  2  Rep.  60. 
VOL.  III.  I   t 
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to  any  greater  share  than  the  coparceoer  has 
for  the  purpose  of  alienation.  Therefore 
note  by  all  the  justices  of  the  Common 
Pleas  ;  if  a  man  lease  land  to  two  for  term 
of  life,  and  has  issue  two  daughters  and  co* 
heirs,  and  the  tenant  for  life  grant  his  estate 
to  one  of  them,  this  is  a  surrender  only  for 
a  moiety  (/). 

But  if  lessee  for  life  die,  and  the  reversion 
descend  unto  two  coparceners,  and  one  of 
them  take  husband,  and  the  lessee  grant  his 
estate  unto  the  husband  and  wife,  the  same 
shall  enure  by  way  of  grant  for^  the  whale  {g). 
This  is  in  order  to  preserve  the  interest  of 
the  husband. 

Tenants  in  common  have  distinct  shares, 
and  each  distinct  share  is  as  it  were  a  dis- 
tinct tenement ;  and  the  doctrine  of  ma'ger 
has  application  to  each  share  as  if  it  were 
a  distinct  tenement  (A). 

Suppose  A.  to  have  the  inheritance  of  one 
third,  and  fi.  to  have  a  term  in  one  third, 
not  created  out  of  this  particular  third,  but 
out  of  the  entirety  :  As  A.  has  not  the  iden- 
tical share  of  B.,  the  term,  if  assigned  to  A., 
would  merge  for  a  third  of  a  third  only; 
that  is,  the  term  is  in  one  third  only  of 
his  identical  share  of  the  inheritance.  In 
this  place,  however,  the  case  of  Church  and 

(f)  Brookei  Suit.  (A)  Sir  Ralph  Bacey'B  case, 

(g)  Perk.  85.  1  Vent    1  Inst  299.  su  b. 
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Edwards^  and  the  criticisms  on  that  case,  must 
be  called  to  mind. 

There  are  several  authorities  which  prove 
that  a  joint-tenancy  of  the  freehold  may  by 
merger  be  converted  into  a  tenancy  in  com*- 
mon  of  the  possession. 

Thus  in  Wiscofs  case  three  were  tenants 
for  life,  and  the  reversioner  levied  a  fine  to 
one  of  them,  and  it  was  resolved  that  the 
jointure  was  severed  (0. 

So  according  to  Lord  Coke  (k\  if  a  man 
maketh  a  lease  to  two  for  their  lives,  and 
after  granteth  the  reversion  to  one  of  them 
in  fee,  the  jointure  is  severed,  and  the  rever- 
sion is  executed  for  the  one  mc^ety ;  and  for 
the  other  moiety  there  is  tenant  for  life,  the^ 
reversion  to  the  grantee. 

And  the  right  of  enjoyment  under  a  tenancy 
in  common  of  the  freehold  to  two,  may,  by 
merger  of  that  freehold  in  the  inheritance,  as 
held  by  two  persons  jointly,  be  converted 
into  a  joint*tenancy ;  allowing  the  example 
presented  by  the  learning  of  confirmations 
to  be,  from  the  nature  of  the  assurance,  an 
exception. 

But  when  one  of  several  persons,  being  a 
joint-tenant  or  tenant  in  common  of  the 
freehold,  accepts  a  grant  to  hi msdf  jointly 
with  one  or  more  person  or  persons,  being  a 

(t>  2  Rep.  6a  (i:)  I  Imt  1S2.  h. 

1  I    2 
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Stranger  or  strangers,  there  will  be  a  merger ; 
and  there  will  be  a  merger  only  to  the  ex- 
tent of  the  share  in  which  this  person  has  an 
equal  share  in  the  freehold,  and  also  in  the 
inheritance. 

On  the  case  of  car^rmatian  cited  from 
1  Inst.  299*  b.,  in  which  the  author  states, 
^^  if  a  lease  for  life  be  made  to  two  men  bj 
^'  several  moieties,  and  the  lessor  confirm 
'^  their  estate  in  the  land,  to  have  and  to 
^^  hold  to  them  and  to  their  heirs,  thej  are 
<<  tenants  in  common  of  the  inheritance; 
^^  for  regularly  the  confirmation  shall  enure 
<<  according  to  the  quality  and  nature  of  the 
\^  estate  which  it  doth  enlarge,''  these  gene- 
ral observations  may  b^  offered. 

Under  this  confirmation  the  confirmees 
were  at  first  seised  as  joint-tenants.  As 
soon  as  they  were  seised  of  the  inheritance 
the  union  of  the  freehold  with  the  inheritance 
occasioned  a  severance  of  the  tenancy  of 
the  inheritance,  each  moiety  of  v  the  free-^ 
hold  occasioning  a  merger  of  the  corre- 
sponding share  of  the  inheritance.  Had 
the  confirmees  been  owners  of  an  estate 
for  years  as  tenants  in  common,  the  joint- 
tenancy  of  the  inheritance  would  not  have 
been  severed.  But  if  they  had  been  joint- 
tenants  of  the  freehold,  and  the  inheritance 
had  been  Umited  to  them  as  tenants  in  com- 
mon,  the  freehold   would   have  merged  in 
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the  inheritance,  and  the  estate  of  inheritance 
must  afterwards,  and  necessarily,  have  given 
a  quality  to  the  ownership.  Whenever  the 
quality  of  a  particular  estate  is  altered  by 
its  union  with  another  estate,  it  must  be  in 
consequence  of  a  merger  of  the  particular 
estate;  and  it  follows,  that  till  the  merger 
shall  be  complete,  no  alteration  in  the  quality 
of  the  ownership  under  the  particular  estate 
will  be  eflfected.  In  general,  the  rule  is, 
that  after  merger  the  nature  of  the  owner- 
ship must  be  determined  by  the  quality  of 
the  estate  accelerated  by  the  merger.  The 
cases  of  confinnation  assume,  and  justly,  the 
converse  of  this  proposition ;  for  the  free- 
hold to  be  enlarged  must  decide  the  quality 
of  the  estate  when  enlarged.  This  case, 
and  many  others  not  intelligible  on  a  first 
impression,  owe  their  decision  to  the  rule 
that  several  freeholds  make  of  necessity  several 
reversions. 

And  a  severance  of  the  freehold  is  a  seve- 
rance of  the  reversion. 

Suppose  A.  and  B.  to  be  tenants  in  com- 
mon, in  coparcenary,  or  joint-tenants,  and  to 
convey  to  C.  and  D.  as  tenants  in  common, 
or  even  as  joint-tenants  (/).  Each  grantee 
derives  his  title  as  to  part  under  A.,  and 
as  to  part  under  B.  It  follows,  that  in  case 
of  alienation  by  tenant  in  tail  of  one  moiety 

(/)  Litt.  n.  502.     1  Inst  191.  b. 
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fay  defective  means^  the  issue,  or  person 
claiming  under  him,  cannot  demand  this 
moiety  against  C.  or  D.  alone,  but  must 
pursue  several  claims  as  to  part  against  C, 
and  as  to  other  part  against  D.  This  proves 
the  mode  in  which  the  act  of  merger  would 
operate ;  for  instance,  a  term  in  the  part  of 
A.  could  never  merge  in  the  reversion  of  the 
part  of  B. 

It  was  therefore  necessary  to  adduce  tibia 
example  to  illustrate  the  mode  of  operation 
of  a  conveyance  under  these  circumstances, 
and  show  the  nature  of  the  title  which  it 
confers. 

In  Rogers  v«  Dawna^  and  others  (m). 
Lord  Hardwicke  is  made  to  say>  "  an  estate 

for  life   in  jointure  cannot  sink  into  an 

estate  of  a  different  nature  and  quality 
^^  as  tenancy  in  common  is ;  '*  and  he  says, 
^^  this  is  agreeable  to  the  resolution  in 
"  Barker  and  Giles  {n\  which  see/'  These 
propositions  must  be  understood  with  the 
qualification  that  both  estates  are  the  sub- 
ject of  the  same  deed,  for  a  conveyance 
of  the  inheritance  to  two  as  tenants  in 
common,  or  as  joint-tenants,  will  admit  of 
a  merger^  according  to  the  distinctions  in 
Wisicot'^  case(o). 

(m)  9  Mod..  29$.  (o)  2  Rep.  60»  and  the  dk- 

(n)  2  P.  Wins.  280.  tinctioM  in  1  Inst.  p.  184.  a. 

and  209%  b. 
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But  when  there  is  one  estate  only,  and  not 
several  estates,  as  to  two  and  the  heirs 
of  one  of  them,  or  to  two  men  and  the  heirs 
of  their  bodies,  the  freehold  may  be  in 
joint'tenancy^  and  the  inheritance  be  several 
in  one,  or  each  may  have  a  several  inherit- 
ance of  a  moiety.  Hence  the  doctrine 
advanced  by  Littlettm^  %  289,  and  the  com- 
ment of  Lord  Coke.  In  this  case  of  Lktle^ 
ton  no  division  between  the  estate  for  livesi 
and  the  several  inheritances  exists;  for  the 
case  was  of  a  gift  to  two  men  and  ihe  heirs 
of  their  bodies ;  and  it  is  asserted  they  can-^ 
not  convey  away  the  inheritance  after  theii* 
decease,  for  it  is  divided  only  in  supposition 
and  consideration  of  law,  and  to  some  pur- 
poses the  inheritance  is  said  to  be  exe^ 
cuted. 

Immediately,  however,  after  the  death  of 
one  of  the  tenants  of  an  estate  to  two  men^ 
and  the  heirs  of  their  bodies,  the  inheritance 
of  one  moiety  will  become  a  remainder^ 
divided  from  tibie  particular  estate. 
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Qth.  As  to  Persons  who  have  Remainders   in 

Contingency  (p). 

These  remainders  may  be  considered  as 
they  are  interposed  between  a  particular 
estate  and  a  vested  remainder,  or  simply  as 
they  are  dependent  on  a  particular  estate. 
In  thdr  original  limitation  they  will  be 
good,  unaffected  by  the  learning  of  merger, 
notwithstanding  there  be  an  immediate  union 
of  the  particular  estate  and  the  remainder,  or 
of  the  particular  estate  and  the  reversion; 
provided  this  union  be  in  the  same  transac- 
tion, or  be  the  result  of  the  same  act  as 
creates  the  contingent  remainder;  for  an 
union  under  these  circumstances  will  be  sub- 
ject to  a  capability  in  the  remainder  to  vest, 
and  when  it  vests  to  separate  the  estates  thus 
united.  It  is  said  the  estate  will  open  so  as 
to  admit  of  the  interpolation  of  the  remainder 
when  it  can  vest  (9).  Any  subsequent  union 
under  a .  distinct  act  of  law  or  transaction, 
causing  the  merger  of  the  particular  estate, 
will  be  a  destruction  of  the  contingent  remain- 


ed) Crump  V.  Norwood,   7         (q)  Lewis  Bowkis  case,   II 
TauDt.  362.  Rep.       Plunk<t     v.     Hoimeit 

1  Lev.  111. 
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dersy  by  taking  from  them  the  support  of 
the  particular  estate ;  and  the  rule  seems  to 
extend  to  contingent  remainders  in  incorpo- 
real as  well  as  in  corporeal  hereditaments. 
Under  the  next  head  it  will  appear  that  con^ 
tingent  interests  by  way  of  executory  devise 
cannot,  under  any  circumstances,  be  de- 
stroyed by  merger,  though  they  may  in  some 
cases  be  annihilated  by  extinguishment* 
Under  that  division  also  the  law,  as  apph- 
cable  to  contingent  limitations  of  terms  <^ 
years,  will  be  noticed. 

On  a  devise  or  grant  (r)  to  two  and  the 
heirs  of  the  survivor  of  them,  you  may  sup- 
pose the  donor  or  reversioner  and  the  donees 
to  join  together  in  a  common  conveyance  by 
lease  and  release,  or  bargain  and  sale*  The 
estate  for  life  of  the  donees  will  unite  with 
the  reversion,  and  the  contingent  remainder 
be  destroyed,  and  the  fee  eiSectually  con- 
veyed to  the  purchaser.  In  this  instance 
there  will  be  an  union,  though  it  should  seem 
there  will  not  be  any  merger  (s).  And  yet 
the  contingent  remainder  will  be  destroyed 
by  this  union. 

Had  the  remainder  been  to  a  person  as- 
certained, and  he  had  joined  in  the  convey- 
ance, the  operation  of  the  conveyance  would^ 


(r)  Butler's  Co.   litU    191.         («)  Vkk  v.  Edroards,    3  P. 
a.  n.  78.  W.  372. 
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as  against  him^  have  been  by  way  of  release 
of  bis  interest  or  possibility. 

But  an  interest  to  a  person  not  ascertained 
as  to  the  survivor  of  sev^^l  persons,  or  to 
children,  or  other  persons  attaining  a  given 
age,  or  answering  any  other  description,  can^ 
not,  when  this  interest  is  by  way  of  legal 
ownership,  be  released.  It  may  be  bound 
by  fine  and  feofiment,  or  common  recovery 
operating  by  estoppel.  The  like  interests  of 
an  equitable  ownership  may  in  equity  be 
bound  by  conveyance  operating  as  a  can* 
tract. 

It  may  be  observed,  that  if  A.  be  tenant 
for  life,  with  remainder  to  B.  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail, 
with  reversion  in  fee  to  C,  and  the  reversion 
in  fee  vest  in  B.,  the  estate  of  B.  for  his 
life  will  merge  in  his  reversion  in  fee ;  but 
it  will  "^ot  exclude  the  contingent  remainder 
while  the  estate  of  A«  shall  continue  ;  for  the 
continuance  of  the  preceding  estate  for  life 
in  A.  will  preserve  these  remainders,  but  the 
contingent  remainders  will  on  their  vesting 
be  accelerated  as  a  consequence  of  the 
merger^ 

And  a  contingent  remainder  will  be  de- 
stroyed thou^  the  merger  be  not  absolute 
and  indefeasible,  as  in  the  case  of  an  estate 
limited  to  a  woman  who  has  the  reversion^  and 
is  married,  and  a&em  withautjine. 
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Flunket  and  Htdmes  is  an  authority  that 
merger  will  not  take  place  in  destruction 
of  a  contingent  remainder  when  the  fee 
descends  to  the  heir  on  the  death  of  the  per-^ 
son  by  whose  will  the  contingent  remainder 
is  created.  This  case  supposes  the  heir  to  be 
the  donee  of  the  particular  estate  by  which 
the  remainder  is  supported. 

But  the  purchase  of  the  estate  of  freehold 
by  the  heir,  and  conjoining  the  same  with  his 
inheritance,  will  occasion  a  merger,  and  the 
destruction  of  contingent  remainders  which 
depend  for  support  on  the  particular  estate 
whicii  is  merged. 

It  is  proper  to  add,  that  there  is  a  differ- 
ence between  joining  the  inheritance  to  the 
particular  estate  by  the  same  conveyance  as 
limits  the  intermediate  contingent  remainder^ 
and  an  accession  of  one  estate  to  the  other 
by  a  distinct  and  subsequent  act  or  conoey-^ 
once  ;  for  in  the  latter  case  the  contingent 
remainder  will  be  destroyed^  though  not  m 
the  former. 

It  has  even  been  adjudged,  that  in  the 
latter  case  the  descent  of  the  inheritance  oa 
the  p^^on  haying  the  particular  estate  would 
destroy  the  contingent  remainder  where  the 
descent  has  been  subsequent  to  the  com« 
mencement  of  the  particular  estate  (f). 

(0  Pmrefojf  ▼.  Rogers,  3  S«oik}.  5S0.  Kertt  and  Barpool, 
1  Vent.  301 .  Hooker  v.  Hooker,  Gtt.  Tttapi,  Haitfr.  1 5.  T.  JoneSy 
76. 
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But  a  descent  of  the  fee  on  the  tenant  for 
life  will  not  hurt  the  contingent  remainder 
where  the  particular  estate  and  the  descent 
take  place  at  the  same  timCy  and  are  derived 
from  the  same  person,  as  when  lands  are 
devised  to  A.  for  Ufe,  remainder  over  on  a 
contingency,  and  on  the  testator's  death  the 
reversion  descends  to  A.  as  his  heir  (u). 

The  case  of  Wood.and  Ingersole^  Crp.  Jac, 
seems  contra,  but  the  observation  on  the  last 
case  in  T.  Jones,  79)  Pollexf.  481,  corrects  its 
authority. 

It  would  be  a  great  omission  not  to  apprize 
the  reader  that  the  subject  is  fully  discussed 
by  Mr.  Feame  in  his  £ssay  on  Contingent 
Remainders  (<r) ;  and  the  author  most  learn- 
edly and  ingeniously  states  the  several  dis- 
tinctions, explains  the  reasons  on  .which  they 
depend,  and  endeavours  to  reconcile  all  the 
cases  on  this  nice  subject. 

The  result  of  the  case  of  Wood  and  Inger- 
$ole  is,  that  an  estate  for  life  devised  to  an 
heir  at  law  is  merged  by  the  descent  of  the 
fee  to  him  from  the  testator,  notwithstanding 
the  interposition  of  contingent  remainders; 
and  the  remainders  limited  contingently  on 
the  estate  for  life  are  destroyed  by  the  anni- 
hilation and  merger  of  the  particular  estate. 


(«)  Archer^n  case,  1  Co. ;  Plunkctt  and  HoUnet^  I  Lev.  Ill; 
Baothby  ▼.  Vtmon,  11  Mod.  147. 
(«}  p.  Ill  to  118, 2d.  ed. 
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But  the  case  of  Wood  v .  Ingersok  is  no  longer 
considered  as  an  authority  to  be  followed. 


10/A.  As  to  Persons  who  have  Interests  by 
IVay  of  Executory  Devise^  or  by  Executory 
Bequest. 

No  one  can  destroy  an  executory  interest 
merely  as  such,  in  another  person,  either  by 
alienation,  merger,  or  surrender  (^).  This 
is  one  of  the  peculiar  qualities  of  an  interest 
under  an  executory  devise  of  a  freehold  in- 
terest, or  an  executory  bequest  of  an  interest 
of  chattel  quality.  The  point  to  be  examined 
is,  whether  an  executory  interest  by  devise  or 
by  bequest,  or  an  executory  interest  under 
a  springing  or  shifting  use,  (for  they  are  of  the 
same  nature,  and,  in  this  respect,  subject  to 
the  same  rules,)  may  cease  by  the  union  of 
the  executory  interest  in  the  person  who  has 
the  estate  \irhich  is  subject  to  that  interest. 
It  is  clearly  settled,  that  the  same  person 
may,  under  the  learning  of  uses  (z),  though 
not  under  the  rules  of  the  common  law  (a), 
have  a  power,  and  also  the  estate  which  is 
subject  to  the  power.  But  when, a  person 
has  a  power,  and  the  fee  afterwards  vests  in 

(^)  Pells  V.  Brawny  Cro.  Jac.         (a)  Goodilt  ▼•    JBrt^iliiiii,    t 
590.  6o8.  and  Pull.  1 92*    Sugden  on 

{x)^Sir  Edward  CUre'%  case.     Powers,  90. 
6    Rep.    18.      Maundrell    v. 
Maundrellf  10  Ves.  Jun.  246. 
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him,  the  fee  will,  it  has  been  supposed,  ex- 
tinguish the  power  (&):  but  a  charge  made 
by  virtue  of  the  power  still  existing  will, 
notwithstanding  the  extinguishment  of  the 
power,  attach  on  the  seisin  when  required  (c). 
It  is  also  settled  by  several  cases,  that  the 
same  person  may  have,  as  distinct  interests, 
a  fee,  and  also  an  interest  to  operate  by  ejre- 
cutoty  devise  to  defeat  that  fee.  Hence  the 
decisions  in  GoodrigJU  v.  Seark  (d),  and 
Goodtitle  v.  White  {e).  It  is  impossible  to 
predicate  of  these  cases,  so  as  to  define  their 
point  by  any  other  solution  of  their  effect. 
Hence,  although  a  person  has  a  fee  by  de* 
scent  ew  parte  patemdj  he  may  have  a  dis- 
tinct interest  under  the  executory  devise  by 
descent  ex  parte  tnatemd  to  defeat  that  fee ; 
so  that  the  fee  which  was  descendible  to  the 
heirs  ex  parte  patemd  may  by  the  operation 
of  the  executory  devise,  and  the  eventual 
substitution  of  the  interest  under  the  exe- 
cutory devise,  be  a  fee  descendible  to  the 
heirs  ex  parte  matemd ;  or  the  converse  may 
be  the  case ;  for  a  person  may  have  the  fee 
descendible  ex  parte  matemd^  and  an  interest, 
operative  by  way  of  executory  devise,  de- 
scendible to  the  heirs  ex  parte  patemd.  These 
cases  are  referrible  to  the  learning  of  extin- 
goishment^  rather  than  the  law  which  applies 

{b)  H.  Black.  Crau  y.  Hnd^         (d)  2  Wils.  29. 
Mm,  3  Bro.  C.  C.  31.  {t)  15  East,  174. 

(c)  3  Bro.  C.  C.  36. 
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to  merger.  It  is  difficult  to  gay  any  thing  of 
these  cases  without  treating  them  as  anMMn 
lies.  Consistently  with  principle,  it  might 
have  ()een  well  decided  that  the  same  person 
could  not  at  one  and  the  mine  timer  have  the 
fee  and  an  executory  interest  to  defeat  that 
fee.  It  was  acknowledged  by  the  court,  in 
Goodtitle  v.  WhitCj  that  the  point  might  origi- 
nally have  been  adjudged  either  way  (/) ; 
but  as  Goodright  v.  Seark  had  decided  the 
law  in  favour  of  the  operation  of  the  exe* 
cutory  devise,  as  a  continuing  interest,  that 
decision  was  followed  in  Goodiitle  v.  White. 
This  therefore  is,  in  the  view  of  the  author  of 
this  Treatise,  one  of  those  unfortunate  cases 
in  which  a  decision  obtained,  as  appears  from 
the  language  of  the  judges,  as  reported  by 
Wilson^  without  a  correct  review  of  first  prin- 
ciples, has  established  a  rule  of  property, 
which,  though  a  matter  of  indifference,  in 
itself,  is  mischievous,  in  disturbing  a  system^ 
and  introducing  anomalies,  furnishing  argu- 
ments for  other  cases  :  and  thus  leading,  step 
by  step,  to  a  deviation  from  the  fundamental 
rules  of  law.  The  court,  however,  by  whom 
Goodtitle  v.  White  was  adjudged,  thought  tht 

If)   The    language  as    re-  <<  two    sach   iqlerestt  in   the 

ported   is    only,    <*  It   woald  *^  aame  pofaoa  had  been  beld 

^'  po9siblj   have  been   of   po  *^  to  coalesce/'    But  the  laa- 

**  great    prejudice    when    the  guage  of  the  court  was,  in  fact, 

^  question  was  first  raised,  if  more  general* 
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decision   in  Goodright  v.  Searle   not  incon- 
sistent with  any  principle  of  law. 

Although  the  estate  and  the  executory 
interest  are  distinct  in  the  same  person,  yet 
any  alienation  by  the  owner  of  these  two  in- 
terestSy  either  by  demise  for  years,  or  in  fee, 
would,  beyond  all  doubt,  be  binding  on  both 
these  interests ;  and  in  the  case  of  a  demise 
for  years  there  would  arise  the  absurdity  that 
the  demise  would,  in  the  first  place,  operate 
on  the  seisin  or  estate,  and  ultimately  on  the 
executory  interest,  when  that  interest  should 
become  vested.  Thus  there  would  be  the 
anomaly  of  a  lease,  with  the  reversion  in 
the  lessor,  descendible  to  his  lieirs  ex  parte 
patemdy  and  when  die  executory  interest 
should  vest,  there  would  be  a  reversion  in 
the  lessor,  descendible  to  his  heirs  ex  parte 
matemA. 

Again,  supposing  A.  to  die,  this  further 
absurdity  would  arise ;  his  estate  would  de- 
scend to  his  heirs  of  one  class,  and  the  exe- 
cutory interest  to  the  heirs  of  the  other  class; 
and  the  rent,  which  on  one  day  would  belong 
to  one  class  of  heirs,  might  on  another  day 
belong  to  another  class  of  heirs. 

But  although  these  interests  are  distinct, 
while  they  are  in  the  original  owner,  yet 
after  he  has  aliened  the  fee  the  two  interests 
tvill  be  united  ;  for  the  conveyance  will  ope- 
rate, first,  as  a  transfer  of  the  estate,   and 
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secondly,  as  a  release,  by  way  of  extinguish- 
inent.  of  the  interest  under  the  executory 
devise,  &c. 

But  although  the  executory  interest  can* 
not  be  defeated  by  merger,  yet  a  term  of 
years,  which  is  subject  to  an  executory  be- 
quest, may  merge  in  the  inheritance,  descend* 
ing  to  the  first  legatee  under  that  bequest. 
But  notwithstanding  the  merger,  the  interest 
under  the  executory  bequest  may  arise  and 
vest  whenever  the  event  upon  which  it  is  to 
give  a  right  to  the  ownership  of  that  interest 
shall  happen. 

In  Vincent  Lees  case,  already  cited,  and 
which  is  also  reported  by  Moor  under  the 
name  of  Lee  v.  Lee  (e),  a  man  devised  a  term 
for  twenty-one  years  to  A.,  and  if  he  died 
within  the  term,  then  to  B.,  for  the  residue 
of  that  term:  and  the  inheritance  was  de- 
vised to  C.  in  tail,  with  remainder  to  A.  in 
tail,  with  remainders  over;  and  C.  having 
died,  the  term  in  A.  merged  in  his  inherit- 
ance in  tail;  and  although  the  term  was 
merged  by  its  union  with  the  immediate  free- 
hold in  A.,  yet  it  was  decided  that  thepombi- 
Iky  of  B.  was  not.  defeated,  but  there  was  an 
extinguishment  only  for  the  time,  or  estate 
of  A. 

In  Moors  Rep.  it  is  stated  that  the  court 

(e)  Moor,  269. 
VOL.   III.  K  K 
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agreed  that  if  a  term  for  years  be  densed  to 
one,  and  if  he  die  within  the  term,  remainder 
to  another ;  by  descent  of  the  inheritance  to 
the  first,  or  by  unity  of  possession,  or  by 
his  grant,  or  by  his  forfeiture,  the  remainder 
is  defeated.  But  Manwaod  said,  and  the 
whole  court  accorded,  that  if  land  be  devised 
for  years,  to  one,  and  if  he  die  within  the 
years,  that  another  shall  have  the  residue  of 
the  years  ;  no  act  of  the  first  can  prejudice 
the  remainder  in  the  second :  but  otherwise 
it  is  according  to  Manwaody  if  one  who  has 
a  term  devises  his  term  with  such  r^nainder, 
and  the  reason  of  the  diversity  is  said  to  be 
because,  if  be  devise  the  term,  this  is  ail  one 
complete  estate,  by  wbich  power  is  given  to 
the  first  devisee  over  the  whole  term  for  a 
certain  time  ;  but  this  is  not  die  case  where 
the  land  is  devised :  and  for  this  reason 
their  opinion  was  in  favour  of  B.  claiming 
under  the  devise  over  of  the  residue  of  the 
years. 

It  is  not  easy  to  comprehend  the  grounds 
of  the  dislinc^on ;  nor  is  the  first  branch  of 
the  distinction  to  be  readily  adopted  as  a 
correct  proposition  of  law.  The  interest  of 
B.,  taken  in  its  true  point  of  view,  was  a  new 
term  devised  out  of  the  inheritance.  It  was 
to  operate  by  way  of  interesse  tenmniy  rather 
than  by  executory  bequest.  But  though  a 
conlingent  freehold   interest  by  way  of  re- 
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mainder^  may  be  defeated  by  ihe  merger 
of  the  particular  estate  by  which  it  is.  sup-< 
ported »  yet  no  rule  of  law  requires  that  aa 
interposed  executory  interest  for  a  term  of 
years  should  be  defeated  by  the  merger  of 
a  prior  term  of  years,* or  even,  the  merger 
of  a  prior  estate  of  freehold.  Oa  the  con-* 
trary,  it  is  considered  that  a  contingent 
remainder  for  years  will  not  be  defeated  by 
the  destruction  or  merger  of  the  prior  par- 
ticular estate  of  freehold  (/). 

The  case  of  Lee  v.  Zee  is  also  reported  ia 
Cro.  Eliz.  128,  by  the  name  of  Lowe  v.  Lowe: 
and  the  reason  of  the  decision,  according 
to  Crokej  was  this :  although  the  term  was 
extinct  in  the  second  son  (A.),  yet  there  is 
a  new  devise  to  the  third  son  (B.)»  for  the 
words  are  that  he  shall  have  such  a  term. 
Consequently  the  case,  though  it  considers 
these  distinctions  appUcable  to  executory 
bequests,  is  properly  to  be  considered  as. 
a  decision  on  a  limitation  of  a  new  and  sub- 
stantive term  of  years,  by  way  of  contingent 
remainder  expectant  on  a  prior  term  of 
years. 

Mr.  Feame^g)  has  treated  of  this  subject. 
According  to  that  acute  and  accurate  observer 
of  the  law,  where  there  is  an  interest  devised 
to  one  for  life,  &c.  out  of  a  term,  and  then 

(/)  Corbet  v.  Stone,  Raym.         {g)  308,  3d.  Edit 
Rep.  140.  Fearnei  429. 
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an  executory  devise  over  of  the  term  to  an- 
other, any  subsequent  union  of  the  freehold 
and  inheritance  with  the  interest  so  given  to 
the  first  devisee,  or  a  feofiment,  or  other  act 
of  forfeiture  by  such  first  devisee,  will  not 
extinguish  or  destroy  the  executory  devise 
over ;  and  he  illustrates  his  points  by  these 
cases : 

As  where  W.  (A),  possessed  of  a  house  for 
a  term  of  years,  devised  the  profits  thereof  to 
J.  during  the  time  she  should  continue  sole, 
and  then  devised  the  term  to  R.,  and  died ; 
J.  entered  by  assent  of  the  executor,  and 
afterwards  purchased  the  fee.  It  was  re- 
solved, that  although  the  whole  term  was  in 
J.,  quousque^  &c.  so  that  by  the  purchase  of 
the  iee*simple  her  interest  became  extinct, 
yet  the  same  did  not  defeat  the  executory 
devise  to  R.,  but  after  the  marriage  of  J., 
and  not  before,  he  might  enter.  And  he 
adds,  so  in  another  case  (i)  it  was  agreed  by 
the  whole  court,  that  if  lands  be  devised  for 
twenty-one  years  to  A.,  and  if  he  die  within 
the  years,  that  B.  shall  have  the  residue 
of  the  years ;  no  act  of  A.  can  prejudice  the 
remainder  in  B. 

And  he  further  adds  (k) :  where  a  testator 
possessed  of  a  term  in  lands  devised  the  pro- 

{h)  Hammgtan  v.  Rudfardf         (Js)  Cotion  v.  Hcatk,  Pollexf. 
cited  10  Rep.  52.  26. 

(t)  Lre  y.  LeCf  Moor,  269. 
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fits  thereof  to  his  wife  for  eighteen  years,  and 
that  his  son  E.  should  have  the  lands  for 
bis  life,  and  aAer  his  death  that  his  eldest 
issue  male  should  have  the  profits,  &c.  after 
the  eighteen  years  expired ;  E.  entered,  and 
had  issue  R.,  and  then  made  a  feofiment  of 
the  lands ;  whereupon  the  reversioner  in  fee 
entered  for  the  forfeiture ;  and  upon  the 
question,  whether  the  feoffment  and  entry  for 
the  forfeiture  had  destroyed  the  executory 
devise  to  R.,  it  was  agreed  that  they  did 
not. 


11  thly J  Of  persons  who  have  estates  subject 
to  a  condition. 

19thly^  Of  persons  who  have  estates  to  he 
enlarged  on  condition ;  and 

20thly,  Of  persons  who  have  estates  to  be 
enJargedj 

First 9  hy  confirmation. 

Secondly^  hy  release. 

The  original  arrangement  has  been  chang- 
ed, in  order  to  consider  these  three  heads  in 
ofte  connected  point  of  view. 

It  will  be  obvious,  that  when  a  condition 
is  annexed  to  a  particular  estate  the  merger 
of  that  estate  will,  inclusively,  extinguish  the 
condition.  No  one  can  be  prejudiced  by 
such    extinguishment:   for  the  merger  must 

K  K   3 
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be  in  the  next  vested  remainder  or  reversion, 
and  consequently  must  be  for  the  benefit  of 
all  persons  under  more  remote  estates,  who 
mi^t  have  claimed  the  benefit  of  the  condi- 
tion :  and  whoever  might  assert  a  right  to 
take  advantage  of  the  condition  to  defeat 
the  estate,  will,  in  effect,  have  the  benefit  of 
the  condition  through  the  medium  of  the 
merger,  since  the  particular  estate  will  not 
atter  the  merger  subsist  as  against  him. 
This  deduction  flows  from  that  which  has 
already  been  assumed  to  be  the  law ;  namely, 
that  a  particular  tenant  has  the  power  of  ac- 
cepting a  surrender,  which  shall  be  good  as 
against  those  in  reversion  or  remainder  as 
well  as  against  himself,  even  though  it  may 
put  an  end  to  a  bargain  which  is  beneficial 
in  respect  of  rents,  &c. 

The  material  points  to  be  considered  under 
this  head  are  the  effect  of  merger  of  one 
estate  in  another  estate  which  is  afterwards 
defeated  by  a  condition ;  and  it  seems  clear, 
on  principle,  and  it  has  been  so  treated  in 
decision,  that  if  a  tenant  for  years  accept  an 
estate  of  freehold,  or  of  inheritance,  subject 
to  a  condition,  and  the  condition  operate  to 
defeat  this  estate  of  freehold  or  of  inheritance, 
the  termor  shall  not  be  restored  to  his  estate 
for  years ;  for  the  estate  once  extinguished 
by  merger  will  not  revive  at  law.  Thus  in 
Sd  of  Lean  (/),  it  is  reported  that  the  lessor 

(/)  Page  92. 
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mortgaged  the  reversion  in  fee  to  the  lessee 
for  years,  and  at  the  day  for  the  payment  of 
tlie  money  he  paid  the  money,  and  it  was 
holden  that  the  lease  for  years  was  not 
revived,  but  utterly  extinct.  So  in  Golds* 
borough  (a)  it  is  reported  that  Periam  said, 
that  in  all  cases  when  the  freehold  conieth 
to  the  term  there  the  term  is  extinguished, 
and  therefore  if  a  man  mortgage  the  reversion 
to  the  lessee  for  years,  and  after  perform  the 
condition,  yet  the  lease  for  years  is  utterly 
extinguished. 

The  doctrine  advanced  by  Lord  Coke  {b) 
also  is,  if  a  man  make  a  lease  for  forty 
years,  and  the  lessor  grant  the  reversion 
to  the  lessee  upon  condition,  and  after  the 
condition  is  broken,  the  term  is  absolutely 
surrendered. 

And  the  diversity  is  when  the  lessor  grant 
the  reversion  to  the  lessee  upon  condition, 
and  when  the  lessee  grants  or  surrenders  his 
estate  to  the  lessor ;  for  a  condition  annexed 
to  a  surrender  may  revest  the  particular 
estate,  because  the  surrender  is  conditional. 
But  when  the  lessor  grants  the  reversion  to 
the  lessee  upon  condition,  there  the  condi- 
tion is  annexed  to  the  reversion,  and  the  sur- 
render absolute. 
« 

(a)  1  Inst.  218.  b.    The  like  poiat  as  to  copyhold  teDants, 
I  Watk.  356. 

(b)  Page  6. 
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Although  in  the  two  first  instances  the 
term  be  extinguished  at  law,  yet  as  it  is  ex- 
tinguished by  mistake,  there  is  every  reason 
to  suppose  that  a  court  of  equity  would 
decree  a  similar  term  as  against  the  mort- 
gagor, on  the  same  ground  as  courts  of 
equity  would  before  the  statute  of  uses  have 
administered  relief;  and  the  statute  of  uses, 
as  following  the  decisions  of  courts  of  equity, 
preserved  terms  of  years  to  those  persons  who 
accepted  feoffments  or  other  conveyances 
to  uses:  and  on  the  same  principle  as  was 
proposed  by  Chief  Baron  Hale  in  Attorney 
General  v.  Patdet  (c),  and  as  was  argued  in 
Nelsofi's  Reports  of  Stephens  v.  BaiUy  (d), 
where  it  is  in  the  same  terms,  or  nearly  in 
the  same  terms,  supposed,  that  ^^  a  lord  by 

escheat  would  be  subject  to  an  equity  of 

redemption,''  (a  point  much  controverted); 

and  that  although  by  the  escheat  the 
^^  tenure  is  extinguished,  that  will  be  nothing 
^^  to  the  purpose,  because  the  party  may  be 
"  recompensed  for  that  by  the  court,  by  a 
"  decree  for  rent,  or  part  of  the  land  itself, 
**  or  some  other  satisfaction/' 

As  connected  with  these  points  it  may  be 
observed,  that  if  a  tenant  for  years,  or  for 
life,  make  a  feoffment,  he  not  only  commits 
a  forfeiture,   but  he  passes  inclusively   his 

(c)  Hardr.  4(59.  (rf)  107, 
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term  of  years  or  his  term  for  life;  and  though 
the  reversioner  or  remainder-man  may  take 
advantage  of  the  forfeiture,  yet  it  is  appro* 
hended  he  may  even  contend  that  the  term 
for  years  or  term  for  life  is  subsisting,  so  as 
to  give  him  a  right  to  the  benefit  of  any  rent 
or  service  to  which  the  term  for  years  or  term 
for  life  was  subject,  since  otherwise  a  tenant 
might  discharge  himself  from  a  burthensome 
contract.  But  it  should  seem  that  the  feoffee 
does  not  become,  and  therefore  the  feoffor 
must  remain,  tenant  to  the  reversioner. 

In  Mounsan  v.  West  (e ),  John  Mounson  had 
an  estate  for  years,  the  remainder  in  tail 
to  P.,  with  divers  remainders  over,  and  the 
lessee  made  a  feoffment  to  divers;  and  a 
letter  of  attorney  to  others,  with  commission 
to  enter  into  the  lands,  and  to  seal  the  feoff- 
ment, and  deliver  it  in  his  name  to  the  use  of 
Thomas  and  his  heirs,  and  another  by  com- 
mission or  letter  of  attorney  of  Thomas  en- 
tered in  his  name,  and  the  court  held  this  a 
good  feoffment,  notwithstanding  both  the 
lessee  and  the  attorney  were  disseisors,  for 
it  is  good  between  the  feoffor  and  the  feoffee : 
for  they  said,  that  by  the  feoffment  to  the 
use  of  the  remainder-man  and  his  heirs,  if 
he  in  remainder  enter  he  is  remitted;  (this 
is  a  doubtful  point ;)  but  the  material  point 

(f )  Golds.  92. 
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18  added  in  these  terms ;  ^  and  the  estate 
^^  for  years  is  gone  implicalivdy/'  Nor  is 
the  doctrine  from  the  Year  Boola^  collected 
in  Viner's  Abridgment  (/),  or  in  Dyerj  127#  to 
the  contrary.  In  the  former  book  it  is  satd^ 
lessee  for  life  makes  a  feoffment  on  condition, 
and  enters  for  breach ;  he  shall  be  lessee  for 
life,  and  reduce  the  reversion  to  the  lessor. 
Lord  Coke  (g)  has  the  same  point,  and  that 
he  shall  be  tenant  for  life  again,  and  subject 
to  a  forfeiturej  for  the  estate  is  reduced,  but 
the  forfeiture  is  not  purged  (A). 

In  another  point  it  is  said,  (and  this  point 
is  against  the  doctrine  in  Mowison  v.  JVestj)  if 
lessee  for  life  enfeoff  the  reversioner  on  con- 
dition, and  enter  for  breach  thereof,  he  shall 
be  lessee  again,  and  the  rent  due  to  the  lessor 
shall  be  revived. 

According  to  many  cases  this  intended 
feoffment  is,  in  construction  of  law,  a  sur-* 
render,  subject  to  a  condition,  and  not  a 
feoffment  (i). 

Some  of  the  cases  of  this  class  depend  on 
the  ground  that  the  tenant  for  life  did  not 
pass  his  estate  for  life,  but  he  passed  a  new 
fee  gained  by  wrong ;  others  depend  on  the 
ground  that  there  was  a  surrender ^  and  that 

(/)  Condition,  P.  a.  (t )  Perk.   §  620.      1   Inst 

{g)  Page  202.  b.  2^2. 

(A)    1  Inst  252. 
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the  surreDder  was  subject  to  a  condition,  and 
not  absolute. 

It  is  true  the  lessee  gave  a  title  to  the 
feofifee  as  against  his  estate  for  life ;  but  when 
the  condition  operated,  and  the  lessee  for 
life  entered  by  virtue  of  the  condition^  he  was 
in  the  same  plight,  and  had  the  same  estate 
as  when  he  made  the  feoffment ;  for  his  re^ 
entry  by  virtue  of  the  condition  was  not 
a  new  disseisin,  nor  was  it  a  continuance 
of  the  former  disseisin :  but  the  law,  which 
prefers  an  estate  by  right  to  an  estate  by 
wrong,  will  treat  him  as  in  possession  under 
his  former  seisin,  and  under  his  former 
title.  On  a  similar  principle  it  is  decided, 
that  if  a  tenant  in  tail  make  a  disconti-- 
miance,  by  creating  an  estate  for  life,  or 
an  estate-tail,  the  discontinuance,  unless  en* 
larged,  will  cease,  and  the  old  estate-tail 
will  revive,  when  the  estate  for  life,  or  the 
estate-tail  depending  on  the  discontinuance, 
shall  cease.  It  remains  to  add  another  point: 
lessee  for  life  and  the  reversioner  join  in  a 
feoffment,  and  a  condition  is  reserved  to 
the  lessee ;  if  he  enter  for  breach  of  the  con-^ 
dition  this  entry  shall  not  defeat  the  entire 
estate  (k). 

This  proposition  owes  its  origin  to  the 
same  rules  of  law  as  prevailed  in  Bredon^s 

{k)  Dyer,  127,  b.  pi.  55. 
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case,  and  Trepcrf^  case.  Tboug^  the  estate 
for  life  and  the  fee  were  uaited,  yet  the  title 
was  held  under  the  two  distinct  estates.  The 
estate  for  life,  though  blended  with  the  fee, 
was  not  merged.  For  this  reason  the  tenant 
for  life  might  well  enter  in  respect  of  his 
estate  for  life,  leaving  to  the  feoffee  the  in- 
heritance under  the  grant  of  the  reversion; 
but  if  a  person  were  to  grant  the  fee  to  one, 
or  apportion  it  out  to  one  for  life,  with  re- 
mainder to  another  in  fee,  he  could  not  bj 
any  condition  defeat  the  estate  partially. 
He  cannot  resume  the  possession  either  for 
life,  or  bring  back  the  estate  for  life,  without 
the  fee,  or  the  fee  without  the  estate  for  life : 
except  indeed  he  should  grant  the  estate  for 
life,  in  the  first  instance,  and  afterwards 
grant  the  fee,  as  a  reversion,  by  a  different 
feudal  contract. 

In  this  respect  there  is  a  great  difference 
between  the  rules  of  the  common  law,  and 
the  rules  which  are  established  under  the 
learning  of  uses,  and  the  learning  of  executory 
devises;  for  through  the  medium  of  powers^ 
executory  devises^  springing  and  shifting  tisesy 
estates  may  be  partially  defeated  or  over- 
reached, as  is  fully  illustrated  by  the  doctrine 
to  be  found  in  Mary  Portingtons  case  ( /), 
and  as  occurs  in  the  practice  of  every  day 

(/)  10  Rep.  376. 
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wilh    reference   to   jointuring  and    leasing, 
and  the  like  powers. 

The  points  in  Coke  Litt.  218  b.  may  be 
read  in  this  place  for  the  purpose  of  keeping 
within  reach  the  distinctions  applicable  to 
this  learning ;  and  they  are  also  important 
as  authorities  for  many  of  the  propositions 
already  advanced. 

Estates  to  be  enlarged  ofi  condition  are  of 
a  peculiar  nature.  They  are  attended  with 
many  distinctions  which  deserve  attention. 
The  subject  is  discussed  by  Litt.  §  350,  and 
by  Cokej  in  his  commentary  on  that  sec- 
tion (m)  ;  and  a  few  observations  on  the  sub- 
ject are  added  in  the  Essay  on  Estates,  Chap. 
Freehold.  The  material  point  is,  that  there 
are  not  at  any  one  time  two  estates^  so  that 
one  may  merge  in  another.  There  is  one 
entire  contract,  under  which  a  person  may 
have  a  fee  to-day  (ti),  to  be  changed  into 
a  term  of  years  to-morrow  ;  or  he  may  have 
a  term  of  years  to-day,  to  be  enlarged  into  a 
fee  at  some  future  period,  or  on  an  event ;  so 
that  this  species  of  estate  is  as  well  an  estate 
which  may  be  diminished,  as  an  estate  which 
may  be  enlarged  on  a  condition  ;  and  by  the 
word  condition  contingency  must  be  under- 
stood. 

(m)  1  Inst  216,  b. 

(n)  Litt.  §  350.     1  Inst.  218.  b. 
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Indeed,  it  may  be  added  as  highly  pro- 
bable, that  there  may  be  an  estate  to  be  a 
term  of  years  on  one  event,  to  be  changed  into 
a  fee  on  another  event ;  and  to  be  reduced  into 
an  estate  for  life,  or  in  tail,  on  a  third  event. 

It  is  to  be  observed  there  is  one  entire  con- 
vofance.  There  are  not  several  conveyances, 
though  there  are  several  grants.  For  this 
reason,  and  because  two  estates  are  not  ex- 
isting at  one  and  the  same  time,  the  doctrine 
of  merger  is  inapplicable. 

Estates  to  be  enlarged  Inf  release  or  con- 
Jirmation  were  fully  examined  in  the  second 
volume  of  this  work. 

In  these  instances  there  must  be  an  estate 
before  there  can  be  an  enlargement.  The 
enlargement  is  produced  by  the  addition  of 
the  remainder  or  reversion  to  the  particular 
estate. 

The  particular  estate  will  in  some  instances 
at  least  be  united  with  the  reversion  or  re- 
'  mainder,  and  they  will  form  one  entire  estate. 
Will  this  union  produce  the  e£fect  and  conse- 
quences of  merger  ?  Or  will  the  particular 
estate  continue  in  point  of  estate  as  part  of 
the  enlarged  estate,  so  as  to  give  a  right  to 
the  rents,  conditions,  &c.  annexed  to  the 
particular  estate,  and  so  as  not  to  accelerate 
charges  and  encumbrances  affecting  the  re- 
version or  remainder  ?  This  is  the  point  for 
inquiry. 
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And  the  case  cited  from  Moor  (o),  and  the 
case  of  fVebb  v.  RusuU(p)f  have  severally 
decided  that  there  shall  be  a  merger;  and 
that  the  consequences  of  merger  shall  be  in« 
duced  ;  and  jet  no  such  consequence  would 
follow  from  a  conveyance  in  which  these 
several  persons  should  unite  to  transfer  their 
several  estates,  as  one  entire  interest,  in  a 
third,  or  distinct  person  (q).  On  the  enlarge- 
ment of  estates  as  between  husband  and  wife, 
a  few  observations  will  be  added  under  the 
appropriate  head. 


l^thh/y  Of  Persons  who  are  Releasees  to  Uses. 

This  subject  has  been  amply  discussed  in 
page  364,  &c.  In  this  place  it  will  be  neces* 
sary  only  to  remind  the  reader,  that  no  estate 
will  be  merged,  by  reason  that  the  owner 
thereof  accepts  another  estate  merely  as  a 
releasee  or  grantee  to  uses.  On  the  other 
hand,  an  estate  which  such  feoffee,  releasee, 
or  grantee,  may  take  under  an  use  declared 
of  his  estate,  may  be  the  cause  of  merger, 
in  the  same  manner,  and  under  the  same  cir- 
cumstances, as  if  the  person  taking  an  estate 

(o)  Page  94.  (9)  This  point  will  be   fur- 

{p)  S  Term  Rep.  405.  ther  examined  as  to  copykoidert. 
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under  the  use  had  not  been  the  feoffee,  the 
releasee,  or  the  grantee  to  uses.  It  is  also  to 
be  remembered  that  this  protection  is  ex* 
tended  to  a  person  who  is  an  instrument 
towards  the  raising  of  uses,  although  he  be 
not  the  feoffee,  the  releasee,  or  the  grantee 
on  whose  immediate  seisin  the  uses  arise. 
Thus  in  the  instance  of  a  conyeyance  to  a 
man,  and  his  heirs,  to  the  intent  that  he  may 
be  tenant  of  the  freehold  (r),  to  the  end  that 
a  common  recovery  may  be  suffered  to  uses, 
although  the  uses  arise  from  the  seisin  of  the 
demandant,  and  not  from  the  seisin  of  the 
tenant ;  yet  the  estate  which  was  in  the 
tenant  prior  to  the  acceptance  of  the  convey- 
ance will  be  protected.  .  So  an  use  may  re- 
sult to  a  tenant  for  life  who  surrenders,  for 
the  purpose  that  a  recovery  may  be  suffered, 
when  the  sole  object  of  the  surrender  is,  that 
the  recovery  may  be  suffered,  and  when  no 
express  uses  are  declared,  to  exclude  uses  by 
implication. 

As  connected  with  this  subject,  and  as  a 
point  equally  common  to  the  learning  of 
uses,  and  to  the  learning  of  wills,  it  may  be 
observed,  that  an  estate  will  never  be  raised 
by  implication  under  a  conveyance  to  uses, 
(and  the  same  rule  is  equally  relevant  to 
wills),  when  a  consequence  of  the  impUcation 

(r)  Fernrt  and  Curson  v.  Fermor,  Cro.  Jac.  s.  643. 
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would  be  to  merge  an  estate  of  a  different 
quality  or  quantity  (s),^  limited  to  the  person 
in  whose  favour  an  use  would  otiierwise  be 
implied. 

In  Goodright  v.  Cornish  (t)  a  devise  was 
to  John  for  fifty  years,  if  he  should  so  long 
live,  and  as  to  the  inheritance  after  the  said 
term,  to  the  heirs  male  of  the  body  of  John^ 
and  for  default  of  such  issue  then  to  Richard; 
and  the  court  resolved  that  John  had  not 
an  estate  tail  by  implication  of  the  words 
"without  issue;*'  because,  the  devisor  had 
given  him  an  estate  for  years  by  express 
words,  and  the  court  could  not  make  such 
a  construclion  against  express  words,  when 
thereby  thfey  would  also  drown  the  estate  for 
years,  and  make  an  estate  of  inheritance. 
The  ground  of  this  case  is,  that  an  estate  for 
life  could  not  be  implied  in  the  testator's 
heir,  so  as  to  connect  itself  with  the  hmitatioh 
to  the  heirs  of  the  body  under  the  rule  in 
Shelley's  case.  Also  in  Adams  v.  Savage  (u)^ 
Rowky  V.  Holland  (^),  the  settler  was  v  xcluded 
from  an  estate  for  his  life  by  implication  ; 
because  an  express  estate  was  limited  to 
him  for  a  term  of  years.  In  the  former 
case,  the  court  said  an  estate  should  not  be 

(6)  Dyer,  111.  b.  Note.  (u)  2    Salk.   679.     2   Lord 

(0  Salk.  22a.  Raytn.  854. 

{s)  5  Vin.  Abn  22. 
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implied  contrary  to  the  intention  of  the  cod* 
veyance;  and  in  the  latter  case,  that  no 
estate  of  freehold  could  result  to  A.  for  his 
life  by  implication,  because  another  estate, 
viz.  for  ninety-nine  years,  if  he  should  so 
long  live,  was  expressly  limited  to  him,  and 
was  inconsistent  with  the  frediold  by  im- 
plication. 

Still  less  can  an  estate  result  when  there 
is  a  limitation  to  some  other  person  for  the 
life  of  the  settler,  as  is  evident  from  the 
cases  of  Tippin  v .  Casin  (^),  and  Else  v.  Os- 
borne (z). 

So  the  fee  shall  not  result  to  the  feoffor  if 
the  resulting  use  would  cause  the  immediate 
merger  of  an  estate  limited  to  him  expressly 
for  years  (a). 

Thus  the  rule  must  be  understood  with  the 
q^ualification,  that  the  implicaiion  of  an  estate 
for  life  will  be  withheld  only  when  the  im- 
plication would  be  contrary  to  an  express 
estate  ;  or  the  consequence  of  the  impUcatiop 
would  be  an  immediate  merger  of  an  estate 
^pressly  limited.  But  when  several  estates 
are  limited,  an  estate  for  life  may  be  impelled, 
if  it  can  he  done  cpnsisitently  with  the  other 
limitation3 ;  and  stlthough  after  the  determi- 
nation of  mesne  estates  there  may  be  a  mer- 


(tf)  4  Mod.  380.  (a)  Djrer,  111.6.  Note. 

(z)  1  P.  Wms.587. 
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ger  of  the  prior  estate  by  reason  of  the  estate 
to  be  raised  by  implication,  the  imphcation 
will  be  excluded. 

Every  case  of  this  sort  must  depend  on  its 
own  circumstances,  since  a  limitation  to  the  * 
settler  in  one  case  (Adams  v.  Savage)  for 
ninety-nine  years,  and  in  the  other  case 
{Else  V.  Osborne),  for  ninety-nine  years,  de- 
terminable on  his  death,  excluded  the  impli- 
cation, though  there  were  mesne  estates; 
while  in  Penhay  v.  Hurrell{b\  an  estate 
for  life  was  implied  after  a  term  of  three 
thousand  years,  although  there  was  a  prior 
estate  to  a  trustee  for  a  term  of  years  deter- 
minable on  the  death  of  the  settler ;  on  the 
other  hand,  in  Kowky  v.  Holland,  where  the 
circumstances  were  the  same,  except  that  the 
settler  himself  was  substituted  in  the  place  of 
the  trustee,  as  to  the  term  of  ninety- nine 
years  determinable  on  his  death,  the  impli- 
cation was  excluded. 


ISthly,  Of  Persons  who  have  Estates-Tail. 

On  this  subject  there  is  an  ample  discus- 
sion in  p.  342.  The  general  result  is  that  an 
estate-tail^  while  vested  in  the  donee  or  heir 

(Jb)  2  Vera.  370. 
L  L  2 
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in  tail,  under  the  a^ail^  will,  for  the  sake  of 
the  heirs  in  tail,  and  to  preserve  their  right 
of  succession,  be  protected  from  merger ;  but 
this  estate  when  changed  into  a  base  fee^ 
either  in  the  donee  in  tail,  or  in  any  otho* 
person,  will,  like  all  other  particular  estates, 
be  subject  to  the  doctrine  and  to  the  opera- 
tion of  merger. 

Though  it  is  agreed  that  an  estate-tail  is 
privileged  from  merger,  yet  it  seems  the 
privilege  is  only  in  favour  of  the  issue  to 
preserve  their  interests  (c).  To  carry  the  ex- 
emption farther  would  induce  great  absurdi- 
ties. What  reason  can  be  adduced  against 
the  merger  of  the  determinable  fee  arising 
from  a  conveyance  by  tenant  in  tail  in  the 
reversion  in  fee,  subject  to  a  right  in  the  issue 
to  defeat  the  determinable  fee  ?  By  allowing 
them  to  restore  themselves  to  the  estate- tail 
their  rights  are  amply  protected.  On  the 
other  hand,  by  denying  that  the  determina- 
ble fee  was  capable  of  merging  might  be  to 
carry  on  two  successions,  till  the  right  of  the 
issue  was  clearly  barred  and  defeated ;  and 
then  the  determinable  fee,  if  the  union  con- 
tinued, must  merge,  so  that  the  right  of 
succession  under  a  continuing  seisin  might 
be  varied  without  any  new  act  of  the  party. 
It  is  more  reasonable,  and  more  consistent 

(c)  Perk.  8.  520,  cites  H.  7.  1 1. 
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With  the  rules  of  law,  to  say  (and  this  indeed 
is  the  eflfect  of  the  decisions)  (d),  that  as 
against  the  issue  in  tail  the  right  to  the 
estate-tail  is  subsisting  (e),  and  against  all 
other  persons  the  time  of  the  estate-tail  is 
merged. 

To  the  authorities  which  have  been  cited 
may.  be  added  Crow  v.  Baldwere  (/),  for  the 
purpose  of  introducing  the  observation  of 
Lord  Kenyan^  which  was  made  in  these 
terms  (g) : 

**  The  operation  of  a  fine  and  a  recovery 
**  on  questions  of  this  kind  is  extremely  dif- 
"  ferent.  If  a  tenant  in  tail,  with  a  reversion 
**  in  fee  to  himself,  levy  a  fine,  the  effect  of 
that  on  the  estate-tail  is  creating  a  base 
fee  ;  and  that  becomes  merged  in  the  other 
"  fee,  and  lets  in  all  the  encumbrances  of  the 
ancestor,  which  has  frequently  happened 
in  practice,  from  such  a  person  being  ill 
"  advised  to  levy  a  fine  instead  of  suffering 
a  recovery.  Generally  speaking,  where 
two  estates  unite  in  the  same  person  in  the 
same  right,  the  smaller  one  is  merged  in 
the  other,  except  in  the  case  of  an  estate- 
taily  and  a  reversion  in  fee,  which  may  exist 
"  together.     In  such  a  case,  by  the  opera- 

(d)  Stringer  v.  New,  9  Mod.         (/)  5  Term  Rep.  104. 

363      Is  this  case  law  ?  (g)  Crow  s.Baldxoere,  5 Term 

(e)  Symondi     v.     Cudmore^      Rep.  109. 
4  Mod.  I. 
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^  tioD  of  the  statute  de  Doni$  the  estate-tail 
*^  is  kept  alive,  not  merged  by  the  reversion 
«  in  fee." 

In  addition  to  the  authorities  already  cited 
it  ma}'  be  observed  that  a  remainder  in  tail 
may  be  void,  because  the  same  extent  of 
ownership  or  more  is  in  effect  comprised  in 
a  former  estate-tail.  This  may  be  the  result 
though  there  are  different  states  of  ownership ; 
as  in  the  instance  of  a  gift  to  a  man  and  wo- 
man, and  the  heirs  of  the  body  of  the  man, 
with  remainder  to  the  man  and  woman  and 
the  heirs  of  their  two  bodies  (A) :  for  the  se^ 
cond  estate-tail  must  necessarily  expire  with 
the  determination  of  the  former  estate-tail. 


14^A/y,  Of  Persons  who  have  Estates  in  riglU  of 
their  Tsmes  and  also  of  themselves. 

A  general  view  of  the  law  on  this  subject 
has  been  taken  in  p.  278,  and  in  different 
parts  of  this  Essay.  All  that  remains  to  be 
done  in  this  place  is  to  take  a  summary  view 
of  the  distinctions  applicable  to  this  subject. 

1st,  With  reference  to  terms  of  years. 

2dly,  With  reference  to  estates  of  free- 
hold. 

{h)  1  Inst.  28.  b 
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And  Sdly,  With  reference  to  estates  to  be 
enlarged  by  release  or  confirmation. 

1st,  When  a  woman  has  a  term  of  years  (i) 
either  in  her  own  right,  or  as  executrix  or 
administratrix,  and  her  husband  afterwards 
purchases  the  immediate  reversion  or  re* 
mainder,  the  term  will  be  merged;  but  if  the 
reversion  had  descended  to  him,  or  if  he  had 
purchased  the  reversion  or  remainder  before 
his  wife  acquired  the  term,  the  act  of  law 
would  not  have  been  an  extinguishment  of 
the  term  of  the  wife  (A). 

In  Easter  Term,  5  Eliz.  (/)  it  was  held  by 
all  the  justices,  that  if  a  feme  executrix  has 
a  term  and  takes  a  husband,  and  the  husband 
purchases  the  reversion,  the  term  is  extinct  as 
to  the  wife  if  she  survive — but  in  respect  of 
all  strangers  it  shall  be  accounted  assets  in 
ses  mains.  In  another  case,  Holtj  Chief  Just, 
indeed  said  (m),  '^  so  if  A.  has  a  term  in  right 
"  of  his  wife,  or  as  executor,  and  purchases 
"  the  reversion,  it  is  no  extinguishment,  be- 
^^  cause  he  has  the  term  and  reversion  in  dif* 
"  ferent  rights/' 

The  case  of  Lady  Piatt  v.  Sleap  (n)  is  an 
authority  that  the  descent  of  the  immediate 
freehold  to  a  feme  does  not  merge  an  estate 

(t)    Downing  v.   SejimowTf         {I)  Moore,  5^ 
Cro.  Eliz.  912.  (m)  1  Salk.  325. 

(i)  LeoD,  38.  (fi)  Cro.  J.  275. 

L  L  4 
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for  years  vested  in  the  husband  in  his  own 
riglit. 

In  another  case(o)  a  lease  was  made  to 
husband  and  wife  for  years,  and  they  entered; 
the  lessor  afterwards  enfeoffed  the  husband , 
who  died  seised.  The  wife  survived  and 
claimed  the  term ;  and  betwixt  the  wife  and 
the  heir  of  the  husband  the  debate  was,  whe- 
ther this  term  was  extinguished  :  and  it  was 
held  by  the  whole  court,  that  by  the  accept- 
ance of  the  feoffment  the  husband  had  sur- 
rendered the  term,  and  it  was  extinguished. 

A  distinction  is  added  in  these  terms : 
"  But  if  the  conveyance  had  been  by  bar- 
**  gain  and  sale  enrolled,  or  by  fine,  it  had 
"  been  otherwise.''  Neither  the  reason  or 
the  grounds  of  this  distinction  are  compre- 
hended. 

But  if  an  estate  for  years  (p)  be  granted 
to  A.  and  the  wife  of  the  reversioner,  it  shall 
not  drown  in  the  reversion,  but  upon  the 
death  of  the  wife  previous  to  A.  the  entirety 
shall  vest  in  him.  The  exemption  from  mer- 
ger is,  first,  for  the  sake  of  the  other  joint- 
tenant,  and  secondly,  and  principally,  because 
the  husband  had  the  inheritance  before  his 
wife  acquired  the  term  ;  for  if  she  and  her 


(o)   DoxDtiing    V.    Seymour^         (/)  Plow.  Com.  413. 
Cro.  £liz.  y  1 2.  See  abo  Moore, 
54.   4  Lev.  38. 
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companion  had  been  joint-tenants  of  the 
term,  and  he  had  purchased  the  reversion, 
there  would  have  been  a  merger  for  a  moiety : 
so  if  she  should  survive,  the  term  would  con- 
tinue in  her  and  her  husband,  in  her  right; 
of  course  the  interest  of  the  joint-tenant  is 
not  the  only  ground  of  exemption. 

2dly,  When  a  woman  has  an  estate  of  free- 
hold for  her  life,  with  remainder  to  her  hus- 
band for  life,  her  estate  of  freehold  will  re- 
main distinct  from  the  estate  of  her  husband, 
and  will  not  merge  in  it  (q). 

Also,  though  her  husband  had  pi' chased 
the  remainder  or  reversion  her  estate  would 
not  have  been  destroyed  as  against  her,  still 
less  would  it  have  been  destroyed  by  a 
descent  to  him  of  the  remainder  or  rever- 
sion. 

So  when  the  husband  has  an  estate  for 
life,  and  the  fee  descends  to  his  wife,  his 
estate  for  life  will  remain  ;  but  when  the  hus- 
band has  an  estate  for  years  or  for  life  (r), 
and  he  and  his  wife,  or  his  wife,  with  his  con- 
sent and  agreement,  (for  she  cannot  become 
a  purchaser  agains  this  will,)  purchase  the 
remainder  or  reversion  expectant  on  this 
particular  estate^  then  it  should  seem  the  par- 
ticular estate  of   the   husband   will  merge. 


(q)    Stevens   ▼•    Bretndge^        (r)  Jenk.  75. 
1  Lev.  36. 
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And  where  husband  and  wife  are  seised  in 
right  of  the  wife  for  her  life,  and  they  accept 
a  grant  of  the  reversion,  the  estate  for  life 
will  be  merged,  at  least  till  the  wife  waives 
the  reversion ;  and  by  this  merger  a  contin* 
gent  remainder  will  be  destroyed  (5). 

A  woman  tenant  for  life  intermarried  with 
him  in  remainder  in  tail,  and  husband  and 
wife  joined  in  a  fine :  there  was  not  any  di$^ 
continuance  (t).  This  proves  that  there  is  not 
any  merger  of  the  estate  to  aU  intents  ;  for 
if  the  estate  was  merged  to  all  intents^  the 
husband  would  be  tenant  in  tail  in  posses- 
sion, and  his  fine  would  create  a  disconti- 
nuance. 

3dly,  In  reference  to  estates  to  be  enlarged 
by  release  or  confirmation ;  the  estate  of  the 
wife  confers  a  seisin  on  the  husband  and  wife 
in  right  of  the  wife,  and  therefore  allows  of 
an  enlargement  to  him ;  but  when  the  hus- 
band has  an  estate  in  his  own  right,  the  wife 
has  not  in  respect  thereof  any  seisin  admit- 
ting of  an  enlargement  to  her.  Hence  the 
distinction  to  be  found  in  Litt.  (u),  and  in  Co. 
litt.  (j?).  The  language  of  Litt.  in  section 
525  is,  ^^  Also  if  I  let  certain  land  to  a  feme 
^'  sole  for  term  of  her  life,  who  taketh  hus- 


(«)  Pltmket  V.  Holmes^  suprsu         (m)  a.  525,  526. 
If)    Stcotru    V.    Bretridgc^         («)  299«a.b. 
1  Lev.  36. 
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^'  band,  and  after  I  confirm  the  estate  of  the 
'^  husband  and  wife,  to  have  and  to  hold  for 
term  of  their  two  hves,  in  this  case  the 
husband  doth  not  hold  jointly  with  hiis 
wife,  but  holdelh  in  right  of  his  wife  for 
"  term  of  her  life.  But  this  confirmation 
**  shall  enure  to  the  husband  by  way  of  re- 
**  mainder  for  term  of  his  life  if  he  surviveth 
"  his  wife/'  And  in  section  226  the  lan- 
guage is, ''  but  if  I  let  land  to  a  feme  sole  for 
**  years,  who  takelh  husband,  and  after  I 
**  confirm^  the  estate  of  the  husband  and  his 
"  wite,  to  have  and  to  hold  for  a  term  of  their 
"  two  lives,  in  this  case  they  have  a  joint 
<'  estate  in  the  freehold  of  the  land,  for  that 
"  the  wife  had  no  freehold  before,''  &c. 

On  the  525th  section   of  Littktan  Lord 
Coke  has  the  following  observations  : 

Firstj  "  The  baron  has  such  an  estate  in 
^'  the  land  in  right  of  his  wife  as  he  is  capa- 
^^  ble  of  a  confirmation  to  enlarge  his  estate ; 
^^  and  therefore  if  the  confirmation  had  been 
*'  made  of  his  estate  to  him  alone,  to  have 
*'  and  to  hold  the  land  to  him  and  to  his 
heirs,  this  had  been  good  to  have  conveyed 
the  fee-simple  to  him  after  the  decease  of 
'^  his  wife ;  for  if  in  this  case  a  release  be 
^'  made  to  the  husband  and  his  heirs,  this 
'^  is  sufficient  to  convey  the  inheritance  of  the 
^'  land  to  the  husband/^ 
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Secandfyj  ^  The  wife  hath  the  whole  for 
«  her  life/' 

Thirdly^  ^^  If  the  confirmatioD  had  been 
^  made  to  the  husband  and  wife,  to  have 
^<  and  to  hold  the  land  to  them  two  and  their 
^  heirs,  they  had  been  joint-tenants  [read 
"  tenants  by  entireties]  of  the  fee-simple, 
^^  and  the  husband  seised  in  right  of  the 
^  wife  for  her  life ;  for  the  husband  and  the 
^  wife  cannot  take  by  moieties  [add  without 
**  words  of  express  severance]  during  the 
**  coverture/' 

Fourthly^  he  adds  these  distinctions,  "  If 
^^  a.  man  letteth  land  to  the  husband  and 
"  wife,  to  have  and  to  hold  the  one  moiety 
"  to  the  husband  for  the  term  of  his  life,  and 
"  the  other  moiety  to  the  wife  for  her  life, 
"  and  the  lessor  confirm  the  estate  of  them 
^'  both  in  the  land,  to  have  and  to  hold  to 
^^  them  and  their  heirs,  by  this  confirmation, 
^^  as  to  the  moiety  of  the  husband,  it  cometh 

only  to  the  husband  and  his  heirs ;  for  the 

wife  hath  nothing  in  that  moiety ;  but  as 
**  to  the  moiety  of  the  wife  they  are  joint- 
^^  tenants,  as  hath  been  said,  for  the  husband 
^'  hath  such  an  estate  in  his  wife's  moiety  in 
"  her  right  as  is  capable  of  a  ccmfirmation. 
^^  But  if  such  a  lease  for  life  be  made  to 
**  two  men,  by  several  moieties,  and  the 
"  lessor  confirms  their  estates  in  the  land,  to 
^  have  and  to  hold  to  them  and  their  heirs, 
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they  are  tenants  in  coniinon  of  the  inherit- 
ance ;  for  regularly  the  conf  rmation  shall 
"  enure  according  to  the  quality  and  nature 
"  of  the  estate  which  it  doth  enlarge  and  in- 


"  crease/' 


And  on  the  526th  section  Lord  CoLe  ob* 
serves, 

1st.  "  Chattels  real,  as  leases  for  years, 
"  wardships,  and  the  like,  are  not  given  to 
the  husband  absolutely  (as  all  chattels  per- 
sonal are)  by  the  intermarriage,  but  condi- 
tionally, if  the  husband  happen  to  survive 
"  her,  and  he  hath  power  to  alien  them  at 
"  his  pleasure,  but  in  the  mean  time  the  hus- 
^^  band  is  possessed  of  the  chattels  real  in  her 
''  right/' 

2dly,  '^  That  the  husband  hath  such  a 
"  possession  in  her  right  of  the  chattel  as 
"  is  capable  of  the  confirmation  or  of  a 
"  release/' 

Sdly,  "  The  confirmation  in  this  case  to 
**  the  husband  and  wife  for  their  lives  maketh 
"  them  joint-tenants  for  hfe,  because  a  chat- 
"  tel  of  a  feme  covert  may  be  drowned  /' 
and  so  note  a  diversity  between  a  lease  for 
life,  and  a  lease  for  years  made  to  a  feme  co- 
vert ;  for  her  estate  of  freehold  cannot  be 
altered  by  the  confirmation  made  to  her  hus- 
band and  her,  as  the  term  for  years  may, 
whereof  her  husband  may  make  disposition 
at  his  pleasure. 


t^. 
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The  following  diflference  is  also  to  be  ob- 
served—If a  sole  woman  seised  c^  land  in 
fee  lease  the  same  unto  a  stranger  for  life, 
and  taketh  a  husband,  and  the  lessee  doth 
grant  his  estate  unto  the  husband,  this  is  no 
surrender:  and  yet  as  Perkins (jf)  observes, 
the  husband  is  seised  of  the  reversion  in  fee, 
which  is  immediate  unto  the  estate  of  the 
lessee ;  y\z.  in  the  right  of  his  wife,  and  not 
in  his  own  right.  Sheppard  in  his  Touch- 
stone (z)  has  mistaken  this  point.  He  as- 
sumes that  the  husband  is  not  capable  of  a 
surrender,  while  the  true  ground  of  the  case 
is,  that  he  has  taken  a  grant  and  not  a  sur- 
render. 

In  Brooke^  ch.  Surrender  (a)  these  points 
are  also  to  be  found  :  laud  was  given  to  R., 
and  J.  his  wife,  and  to  the  heirs  of  R.,  and  R. 
died  having  issue  a  daughter  CicUjfj  who  took 
for  her  husband  O. ;  and  afterwards  J.  who 
had  survived  gave  (6)  the  land  to  CicUy  and 
O.  her  husband  in  tail  (c),  the  remainder  in 
fee  to  O.  It  is  added,  query  if  this  be  a  sur- 
render ?  And  it  seems  not,  because  the  hus- 
band is  joined  with  his  wife.  And  he 
adds  (c),  also  note  by  all  the  justices  of  the 


{y)  Sec.  632.   Shep.  Touch.        (6)  By  feoffineut— must  be 

82.  S.  P.  understood, 

(z)  F^ge  304.  (c)    PI.    25*  Shep.    Touch. 

{ay  PL  Sa  82.  S.  P. 
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Common  Pleas,  if  a  man  lease  land  to  two 
for  the  term  of  their  lives,  and  has  issue  two 
daughters  and  die,  and  one  daughter  takes 
husband,  and  the  tenant  grant  his  estate  to 
the  husband  and  wife,  that  this  is  no  surren* 
der  clearly,  Perkins  (^d)  states  the  same  point 
to  the  same  effect. 

These  cases  prove  that  a  purchase  by  way 
of  grant,  which  a  husband  makes  in  his  own 
right,  either  to  himself  alone,  or  to  himself 
and  wife  jointly,  will  not  operate  against  the 
intention,  as  a  surrender.  On  the  other  hand, 
an  instrument  in  the  form  of  an  express  sur- 
render would  produce  the  effect  of  the  instru- 
ment whose  form  was  adopted. 

In  another  case  (e)  there  was  a  tenant  by 
the  curtesy,  with  the  reversion  to  husband 
and  wife.  The  tenant  by  the  curtesy  enfeoffed 
the  husband  and  wife,  and  this  was  ad- 
judged a  surrender  to  the  wife,  and  no  feoff- 
ment ;  and  so,  adds  Brooke,  see  that  if  the 
feme  die  without  issue  the  heir  of  the  wife 
may  enter  on  the  husband  :  and  the  like 
point  is  in  pL  34,  The  reason  of  the  deter- 
mination seems  to  have  been,  that  the  feme 
was  an  infant.  Another  and  more  cogent 
reason  may  be,  that  a  surrender  would  be  a 
right/id  act,  while  a  feoffment,"  operating  a9 
such,  would  give  a  fee  under  a  new  tide,  and 
by  wrong. 

(d)  Sect.  623.  (<)  Brooke,  Stpuronflf r,  pi.  20. 
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A  husband  and  wife  {/)  joined  in  a  fine, 
for  the  purpose  of  giving  effect  to  a  building 
lease  of  lands,  in  which  the  wife  had  an 
rotate  for  her  jointure,  for  her  life  ;  and  it  was 
held,  that  the  wife's  estate  should  not  be  sub- 
ject to  the  charges  of  the  husband,  created 
between  the  jointure  and  the  lease.  This 
case  proves  diat  no  merger  of  the  wife's 
estate  took  place,  but  the  use  arose  to  each 
person  from  his  or  her  own  seisin  or  estate. 


ISthly^  Of  Persons  who  have  Estates  as  Exe- 
cutors or  Administrators^  and  also  in  their 
own  right. 

An  ample  discussion  on  this  subject  will 
be  found  in  p.  299- 

The  prominent  distinctions  are — first,  the 
law,  unless  forced  to  a  different  conclusion, 
favours  the  continuance  of  the  estate  which 
the  executor  or  administrator  has  in  that 
character.  And  therefore  the  act  of  law 
will  not,  by  its  own  operation,  without  the 
intervention  or  act  of  the  party,  put  an  end 
to  the  estate  of  the  executor  or  administra- 
tor. Hence  the  decisions  which  establish 
that  when  the  owner  of  the  immediate  free- 

(/)  Skin .  258.  Com.  Dig.  Useti  D.3. 
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hold,  or  of  the  inheritance,  becomes  an  exe- 
cutor or  administrator;  or  when  a  person 
being  an  executor  or  administrator  takes  the 
fee  by  descent,  or  marries  (/)  the  owner  of 
the  reversion  or  remainder,  in  either  case 
there  will  not  be  any  merger ;  because  the 
descent,  or  title  by  marriage,  or  the  charac- 
ter of  executor  or  administrator,  is  by  mere 
operation  of  law ;  but  the  moment  the  exe- 
cutor or  administrator  ceases  to  hold  the 
term  in  that  right  by  claiming  the  term  as 
legatee,  &c. ;  or  the  moment  that  such  execu- 
tor, or  a  husband  possessed  of  a  term  in  right 
of  a  wife,  by  his  own  voluntary  act  purchases 
the  reversion  or  remainder  expectant  on  the 
term  of  years,  the  term  will  be  influenced  by 
the  learning,  and  consequently  be  subject  to 
the  operation,  of  merger. 

In  these  distinctions  will  be  found  a  sum- 
mary, and  the  general  result,  of  the  detailed 
view  which  has  been  taken  of  the  several 
decisions  and  text  authorities  relevant  to 
this  point. 

{/)  4  Im.  38. 
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Idthfy.  Of  those  who  haoe  several  Estates^  one 
in  their  individual  Capacity ^  another  in  their 
corporate  Capacity. 

No  point  in  the  law  of  merger  seems  to 
be  involved  in  more  difficulty  than  that  which 
belongs  to  this  head.  It  is  not  easy  to  extract 
any  satisfactory  principle  or  solution  from 
the  authorities.  The  reader  is  referred  to  the 
observations  which  have  already  been  offered; 
and  the  distinctions  which  are  stated  by 
Comyns  in  his  Digest  (g)  will  be  added.  He 
puts  the  distinctions  in  these  terms:  So  if 
a  natural  person  purchases  to  him  and  his 
successors,  he  has  only  for  life  ;  so  if  a  body 
politic  takes  in  its  natural  capacity,  as  a  lease 
to  a  dean,  &c.  for  one  hundred  years,  and 
afterwards  a  release  to  him  and  his  successors, 
it  gives  to  him  only  for  life,  for  he  takes  the 
lease  in  his  own  natural  capacity.  So  if  a 
corporation  sole,  as  a  bishop,  parson  (A),  &c. 
purchases,  he  has  not  a  fee  without  the  word 
successors. 

On  these  distinctions  it  may  be  observed 
first,  that  the  purchase  is  assumed  to  be  by 
deed  and  not  by  will;  and  in  a  deed,  the 

(g)  Tide,  EsUtes,  a.  2.  (A)  Add,  Chanti7-priest  in- 

corporate,  1  InsU  9.  a. 
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word  successors  is  not,  though  in  a  will  it  is, 
equivalent  to  heirs.  In  the  second  instance, 
the  purchase  was  in  the  corporate  capacity. 
And  in  reference  to  a  corporation,  the  word, 
heirs  in  a  deed  is  not  equivalent  to  the  word 
successors. 

In  the  third  instance  it  is  submitted,  though 
a  dean  and  chapter  may  have  a  lease  for 
years  in  their  corporate  capacity,  yet  a  sole 
corporation,  .as  a  chantry-priest  (i),  a  parson, 
or  even  a  dean,  being  a  sole  corporation, 
cannot  have  a  term  in  any  other  than  its 
individual  capacity.  The  point,  however, 
intended  to  be  expressed  is,  that  when 
the  dean  has  a  term  of  years  in  his  in- 
dividual capacity,  and  the  release  operates 
to  the  dean  in  his  individual  capacity,  the 
fee  cannot  pass  to  him  without  the  word 
•*  heirs  -/'  for  in  a  deed  the  word  "  succes- 
**  sors^'  will  not  be  equivalent  to  the  word 
^<  heirs.''  In  those  instances  in  which  the 
dean  is  a  sole  corporation,  it  would,  in  refer- 
ence to  those  instances,  be  proper  that  the 
grant  should  be  to  the  dean  and  his  suc- 
cessors when  he  is  to  take  in  his  corporate 
capacity.  And  yet  Lord  Coke  has  supposed 
that  a  chantry-priest  incorporate  is  not  ca- 
pable of  a  grant  to  him  and  his  successors ; 
a  point  which  is  questionable :  for  a  bishop 

(t)  1  Ii]9t.9.a. 
M  M    2 
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or  a  parson  is  capable  of  a  fee  as  such ;  and 
a  grant  to  a  bishop  in  libera  eleemosina  will 
pass  the  fee  without  any  words  of  inherit- 
ance (k). 

Had  the  law  been  otherwise,  the  general 
result  would  have  seemed  to  be,  that  a  release 
to  a  sole  corporation  in  its  politic  capacity 
would  not  enlarge  or  merge  the  estate  which 
the  individual  had  in  his  own  right,  and  in  his 
individual  capacity ;  but  the  cas^  of  the  lessee 
becoming  parson,  as  that  case  is  generally 
understood,  favours  a  contrary  conclusion. 
For  a  release  to  the  individual  who  is  a  sole 
corporation,  and  to  his  heirs,  will  enlarge 
a  term  vested  in  that  person,  because  he  can* 
not  have  the  term  in  any  other  right  than 
his  individual  capacity.  But  when  a  term 
IS  vested,  as  it  may  be,  in  a  corporation 
aggregate  of  many,  the  grant  of  the  fee  to  any 
individual^  being  a  member  of  that  corporation, 
or  even  to  the  head  of*  that  corporation,  as  a 
mayor,  dean,  &c.,  will  not  extinguish  the  term. 
The  case  of  the  lessee  who  afterwards  be- 
comes parson,  and  as  such  entitled  to  the  lands 
which  are  leased,  and  on  which  so  great  a 
diversity  of  opinion  has  been  entertained,  oc- 
casions the  principal  difficulty ;  since  an  indi- 
vidual took  the  term  as  an  individual,  though 
granted  to  him  when  parson,  and  the  term 

{k)  \  Inst.  9.  a. 
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was  treated  as  extinguished,  and  not  merely 
as  suspended/  by  his  acceptance  of  the 
parsonage  in  his  character  of  parson:  so 
that  though  in  his  politic  capacity  he  be- 
came the  owner  of  the  freehold,  the  term 
which  be  had  in  his  individual  capacity  was 
annihilated. 

Lord  Coke  accounts  for  the  distinction  in 
these  terms  (/):    **    A  master  of  an  hospi- 
^^  tal  being  a  sole  corporation,  by  the  con- 
^^  sent   of  his  brethren,    makes  a  lease  for 
^  years  of  part  of  the  possessions  of  the  hos- 
"  pi  tal.     Afterwards  the  lessee  for  years  is 
**  made  master.    The  term  is  drowned.     For 
**  a  man  cannot  have  a  term  for  years  in  his 
•  own  right,  and  a  freehold  in  autre  droits  to 
<^  consist  together,    (as,  if  a  man  lessee  for 
"  years,    take  a  feme    lessor   to  wife,)    (an 
"  example,  however,  which  in  the  mode  in 
"  which  it  is  stated,  is  not  law.)     But  a  man 
"  may  have  a  freehold  in  his  own  right,  and 
"  a  term  in  autre  droit ;    and  therefore  if  a 
"  man  lessor  take  a  feme  lessee  to  wife,  the 
'^  term  is  not  drowne  d,  but  he  is  possessed  of 
"  the  term  in  her  right  during  the  coverture. 
"  So  if  the  lessee  make  the  lessor  his  execu- 
"  tor  the  term  is  not  drowned. 

"  But  if  it  had  been  a  corporation  ag- 
gregate of  many,  the  making  of  the  lessee 

{I)  Inst  338.  b. 
M  M  3 
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^  master  had  not  extinguished  the  tenn ; 
^^  no  more  than  if  the  lessee  had  been  made 
**  one  of  the  brethren  of  the  hospital/' 


nihhfy   Of  Persons  who  have  Titles  by  Cur- 
test/. 

IQthlyy  Of  Persons  who  have  Titles  to  Dower. 

In  order  to  confer  a  tille  of  dower ^  or 
a  title  by  curtesy^  two  out  of  many  other  re« 
quisites  must  concur. 

Firsts  As  to  dower,  the  husband ,  and  as 
to  curtesy,  the  wife,  must  have  a  sole  seisin^ 
and  such  seisin  should  be  of  the  freehold^ 
and  of  the  inheritance^  either  as  one  entire 
estate,  or  as  several  estates,  without  any 
interposed  estate  of  freehold.  The  impedi- 
ment arising  from  a  joitit-tenancy  may  be 
removed  by  means  of  merger  operating 
to  sever  the  tenancy,  as  in  Wiscofs  case,  and 
other  like  instances.  So  the  impediment 
arising  by  an  interposed  estate  of  freehold, 
as  in  Duncombe  v.  Duncombe,  may  be  re- 
moved by  the  merger,  first  of  the  interposed 
estate  of  freehold  in  the  inheritance,  and 
secondly,  of  the  immediate  estate  of  freehold 
in  the  same  inheritance,  thus  uniting  the  free* 
hold  and  the  inheritance,  and  thus  conferring 
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a  seisin  of  which  the  husband  may  have  cur-» 
tesjy  or  a  wife  may  have  dower.  Several 
instances  of  this  sort  have  been  given  in  pre<^ 
ceding  parts  of  this  work. 

It  is  also  to  be  remembered  that  a  man 
may  have  a  seisin  of  which  his  wife  may  be 
dowable,  or  a  woman  may  have  a  seisin  giving 
a  title  of  curtesy  to  her  husband,  by  reason 
of  a  temporary  union  of  the  freehold  and 
of  the  inheritance.  Such  tide  to  dower  or  to 
curtesy  may  be  defeated,  by  reason  that  a 
cantingetU  remainder  interposed  between  the 
freehold  and  the  inheritance  becomes  vested; 
and  separates  the  freehold  from  the  inherit- 
fince.  The  two  leading  authorities  on  this 
point  are  the  cited  cases  of  Leim  Bowles  (m), 
and  Boothby  v.  Vernon  (w),  and  the  other  cases 
of  that  class  collected  under  the  head  treating 
of  Contingent  Remainders. 

It  should  be  remembered  in  this  place,  that 
the  existence  of  an  interposed  estate  for  years 
does  not  exclude  the  right  to  dower  or  to  cur« 
tesy  ;  and  that  terms  for  years  are  frequently 
kept  on  foot  to  attend  the  inherUame^  for  the 
purpose  of  protecting  the  inheritance  from 
a  tide  of  dower,  attaching  after  the  creation  of 
the  term.  Should  the  term  become  merged 
by  accident  or  design  this  protection  would 
be  lost.     And  it  is  to  be  observed,  that  neither 

(m)  11  Rep.  79.  (n)  9  Mod.  147. 

M  M  4 
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the  heir  or  the  devisee  of  the  husband  can 
use  a  term  as  a  protection  against  the  dower 
of  the  widow ;  nor  can  a  purchaser  after  the 
dealh  of  the  husband  avail  himself  of  the 
term  to  the  prejudice  of  the  dower  of  the 
widow,  unless  he  has  obtained  an  actual  as- 
signment of  the  term ;  and  it  should  seem 
that  such  assignment  should  be  taken  in  the 
life-time  of  the  husband  (o),  and  consequently 
before  the  right  to  dower  shall  be  perfected 
in  the  wife  by  the  death  of  her  husband. 
To  render  the  term  available  against  the 
wife  (p)  a  cesset  executio  during  the  term  is 
to  be  obtained  as  part  of  the  judgment;  such 
cesser  of  execution  cannot,  it  is  apprehended, 
be  obtained  when  a  rent  is  reserved  by  the 
lease  creating  the  term,  and  tiie  wife  is  entitled 
to  be  endowed  of  tlie  reversion,  and  conse- 
quently of  the  benefit  of  the  rent  incident  to 
that  reversion.  And  as  every  term  originat- 
ing by  way  of  lease,  and  not  as  a  particular 
estate  with  a  remainder  over,  creates  the  rela- 
tion of  lord  and  tenant,  and  consequently  a 
right  to  serviceify  which  under  the  feudal.sys- 
tem  were  the  principal  object  of  tenure,  it  is 
rather  singular  how  the  cesset  executio  was  in- 
troduced into  practice.  Its  introduction  may 
perhaps  be  accounted  for  in  this  manner.    It 


(o)  Maundrdl  v.  MaundrtU^        (p)  Lord  Rajm.    Salk. 
10  Ve8.J.  2ie. 
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is  a  cesser  of  execution  only  as  to  the  posses- 
sion, and  not  as  to  the  benefit  conferred  by 
the  reversion  in  respect  of  rent  or  services. 
It  restrains  the  right  to  have  the  actual  oc- 
cupation of  the  land,  and  not  the  pernancy 
of  the  rents,  &c.  Thus  the  wife  obtains  an 
actual  estate  of  freehold  by  way  of  reversion, 
and  a  right  to  the  rent  or  services  as  annexed 
to  the .  reversion,  although  her  right  to  the 
actual  possession  is  suspended  or  postponed.. 
This  is  certainly  the  case  when  the  judgment 
is,  as; it  was  in  Wheatley  v.  Best(ji),  that  the 
wife  shall  have  seisin,. with  a  saving  that  the 
tenant  by  virtue  of  the  term:  of  years  shall  not 
be  ousted  by  the  sheriff  (r).  Partly  on  these 
grounds,  and  partly  because  the  term  may, 
by  the. accident  of  merger,  &c.  become  ex- 
tinguished, the  practice  with  many  convey- 
ancers, contrary  to  the  general  and  prevailing 
opinion  in  former  times,  is  to  advise  pur- 
chasers not  to  rely  on  an  attendant  term,  as  a 
clear  and  certain  protection  against  dower ; 
but  they  are  recommended  to  require  a  fine 
to  be  levied  by  the  husband  and  wife,  in 
extinguishment  of  her  title  of  dow^r.  Thi^ 
point  was  argued  in  Male  v.  Smith,  before 
the  Chancellor,  in  August,  1821.  His  deci* 
sion  on  this  point  is  not  yet  pronounced  {s). 

(q)  Cro.  Elix.  564,.   1  R.  A.  (jr)  The  19th  and  20th  heads 

678.  I  of  diviftioD,  are  introduced  after 

(/')  Parky  Dower,  300.  2Ld.  the  1 1th  division. 
Raym.  1299.    Cro.  Eliz.  564. 
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31stlyf  Of  Persons  who  are  Copyholders  (t). 

■ 

In  reference  to  this  subject  the  reader  must 
carefully  distinguish  between  merger  and 
extinguishment. 

There  may  be  a  merger. of  a  particular 
estate  in  the  remainder  or  reversion  in  fee, 
when  both  estates  are  of  copyhold  tenure  (u). 
This  is  properly  an  instance  of  merger ;  and 
Dove  V.  WUliot  is  an  authority  that  merger 
may  take  place  between  those  parties;  for 
it  was  said  by  Gawdey,  Clenchy  and  TVray^ 
that  ^^  by  the  surrender  of  a  tenant  for  life  to 
**  the  use  of  him  in  remainder,  his  estate  (the 
^  estate  for  life)  is  drowned  in  the  fee,  and,  as 
"  it  were,  extinct/'  In  that  case  there  was  a 
tenant  fbr  life  with  remainder  in  fee,  and  the 
l«mainder-man  made  a  lease^  and  afterwards 
the  tenant  for  life  and  the  remainder-man 
joined  in  a  surrender  to  the  use  of  the  re- 
maindier-man  in  fee.  And  it  was  held  that 
the  lease  for  years  became  immediately  charge^ 
able  on  the  possession^  and  the  point  was 
illustrated  by  a  comparison,  in  these  terms, 
<<  as,  if  he  in  the  remainder  grants  a  rent- 
^^  charge,  and  after  the  tenant  for  life  surren- 
^^  ders,  the  rent  shall  commence  presently/' 


(0  Supra,  29>  30.  (u)  Cro.  Elix.  1(K>. 
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To  ayoid  confusion  or  erroneous  conclu- 
sions it  will  be  proper  to  distinguish  this  case 
from  Trepart's  case,  Bredons  case,  and  the 
cases  of  that  class.  A  surrender  of  copyhold 
lands  to  uses  is  a  common-law  assurance. 
The  use  is  a  limitation  of  a  legal  estate ;  and 
a:lthough  the  tenant  for  life  and  the  remain* 
der-man  joined  in  the  surrender,  yet,  in  con* 
struction  of  law,  and  in  effect,  the  surrender 
proceeded  entirely  from  the  tenant  for  life, 
and  consequently  there  was  not  a  convey- 
ance in  fee  proceeding  from  the  united  own- 
ership of  the  tenant  for  life  and  of  the  re- 
mainder-man ;  but  merely  a  surrender  by 
the  tenant  for  life  of  his  estate  for  life,  to 
the  use  of  the  remainder-man.  The  surren- 
der by  the  remainder-man  to  the  use  of  him- 
self was  inoperative. 

On  the  head  of  extinguishment  of  the 
copyhold  tenure  the  reader  is  advised  to 
consult  the  chapter  in  which  Mr.  fVatkins 
has  treated  of  that  subject.  The  result  of  the 
rule  that  nemo  potest  esse  dominus  et  tenensi 
is,  that  whenever  the  copyhold  tenant  a<> 
quifes  an  estate  either  in  possession,  or  rever- 
sion or  remainder  in  the  freehold  tenure  of 
the  same  lands,  he  will  cease  to  be  a  tenant 
by  copy  of  court-roll ;  and  even  an  estate-tail 
will  be  barred  (.r).     Although  a  copyholder 

(x)  Dunn  v.  Green,  3  P-  W.  9*    2  Ves.  J.  524.    3  Ves.  128. 
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has,  for  the  purposes  of  enjoyment,  a  fee  or 
an  estate-tail,  or  an  estate  for  life,  yet  in  in- 
tendment of  law  he  is  merely  tenant  at  the 
will  of  the  lord  ;  and  consequently  his  fee,  his 
estate-tail,  or  his  life-estate,  may  be  extin- 
guished by  his  acceptance  of  any  estate,  how- 
ever small,  in  the  freehold  tenure.  In  this 
respect  there  is  a  difference  between  copyhold 
interests  and  all  other  interests.  The  decisions 
are  founded  on  the  principle  that  the  copy- 
holder is  merely  tenant  at  mil:  Therefore 
the  general  rules  which  govern  the  learning  of 
merger,  or  the  nice  distinctions  which  prevail 
in  the  general  doctrine  of  suspension  and 
extinguishment,  cannot  with  propriety  be 
brought  into  application  in  a  question  which 
involves  the  extinguishment  of  the  copyhold 
tenure  in  the  freehold  tenure.  As  to  copy- 
holds, there  is  rather  a  change  or  es^tinguish- 
ment  of  tenure  than  a  merger  of  estate ;  and 
after  the  extinguishment  of  the  copyhold  te- 
nure the  court  of  Chancery  will  enforce  any 
equities  which  attached  on  the  copyholder's 
interest  while  existing  (y). 

These  are  all  the  observations  which  it  is 
either  necessary  or  fit  to  make  on  a  subject 
so  fully  and  amply  discussed  in  a  work 
which  is  in  the  hands  of  most  professional 
gentlemen. 

{y)  Lucas  v.  Pennington,  Nels.  Rep.  7. 
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The  doctrine  of  enfranchisement  of  copy- 
hold lands  does»  to  a  certain  extent,  partake 
partly  of  the  learning  of  merger,  and  partly 
of  the  common-law  learning  of  extinguish- 
ment :  and  an  enfranchisement  will  in  equity 
be  for  the  benefit  of  the  persons  who  were 
copyholders,  according  to  their  respective  es- 
tates. Saint  Paul  v.  Dudley  and  Ward^  15  Ves. 
167  (^).  But  a  contingent  remainder  will  be 
destroyed  by  enfranchisement  (a).  And,  as  a 
point  of  practice,  it  may  be  strongly  recom- 
mended that  every  copyholder,  prior  to  his 
acceptance  of  an  estate  in  the  freehold  tenure, 
either  by  way  of  extinguishment  or  enfran- 
chisement, should  create  a  term  for  years  out 
of  the  copyhold  tenure,  with  the  consent  of 
the  person  who  has  the  freehold  tenure,  and 
obtain  a  declaration  of  trust  under  which  this 
term  of  years  may  be  kept  on  foot,  to  protect 
the  title  from  encumbrances  affecting  the 
freehold  tenure,  as  far  as  these  incumbrances 
would  attach  on  the  possession  in  deroga- 
tion of  the  title  under  the  cop5^hold  tenure, 
if  the  title  imder  the  copyhold  tenure 
were  accepted  without  the  precaution  of 
creating  a  term  for  years  out  of  that  tenure. 
It  is  believed  there  is  a  case,  (though  after 
great    research    that    case    has    not    been 

(2)   Roe  V.  BiggSy  16  East,     4-14.    Is  this  case  rightly  de* 
415.     1  Watk.  Copy.  362.  cided? 

(a)  Rue  V.  Bigg%    16  East, 
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found)  in  which  it  was  decided ,  thai  the  en- 
cumbrances a£fecting  the  freehold  tenure  were 
not  accelerated  by  an  aifranchisement  to  the 
tenant  under  the  copyhold  tenure.  If  such  a 
CMe  should  be  fowid,  and  it  should  be  consi* 
dered  as  law,  the  ground  of  decision  must  be 
that  an  enfranchisement  operates  by  way  of 
enlargement  of  the  estate  of  the  copyhold  te- 
nant ;  so  that  the  possession  is  held  under  the 
copyhold  tide,  and  consequently  there  is  not 
any  absolute  merger  of  die  copyhold  estate 
so  as  to  accelerate  the  charges  of  the  lord  of 
the  manor,  or  other  person  having  the  estate 
under  the  freehold  tenure.  Such  a  proposi* 
tion»  though  it  may  have  been  perfecdy  con* 
sistent  with  the  principles  of  tenure^  did  not 
prevail  in  those  cases  of  enlargement  of  estates 
for  years,  &c.  by  release  and  confirmation,  in 
which  the  general  principles,  if  there  be  such 
a  principle  of  law  applicable  to  the  enlarge-^ 
ment  of  the  estate  of  a  copyholder  by  enfran- 
chisement, might  have  prevailed  with  refer* 
ence  to  the  enlargement  of  an  estate  for  years, 
&c.  It  is  in  vain  to  say  that  the  case  of  a 
copyholder  in  fee  accepting  an  enfranchise- 
ment, and  the  case  of  a  tenant  in  fee  of  the 
freehold  tenure,  who  accepts  a  release  of  the 
services,  stand  on  the  same  footing.  In  the 
case  of  the  copyholder  the  estate  of  the  free- 
holder passes  by  way  of  conveyance  from  him 
to  the  copyholder.    The  copyholder's  estate 


ON  MERGER.  5iS 

is  extinguished,  and  with  it  the  right  of  com- 
mon, &c.  There  is  the  enlargement  of  an 
estate  at  zbUI  into  an  estate  in  fee.  This  is  a 
case  within  the  statute  of  quia  emptore$  (6), 
but  in  the  case  of  a  release  of  services  to  a 
person  who  has  an  estate  in  fee  of  the  free- 
hold tenure,  there  is  merely  an  extinguish*- 
ment  of  the  services.  The  lord  has  not  any 
estate  in  the  land,  but  merely  an  estate  in  the 
seignory  and  in  the  services ;  and  hence  the 
distinction,  that  when  the  tenant  purchases 
the  manor  the  tenancy  is  extinguished  in  the 
manor  ;  while  the  services  are  extinguished  in 
the  land  when  the  tenant  of  the  land  accepts 
a  release  of  the  services. 

The  authorities  collected  to  illustrate  the 
leading  propositions  under  this  division  are 
stated  in  the  margin  (c). 


22d/y,  As  to  Persons  who  claim  by  Descent. 

By  means  of  merger,  as  applicable  to  estates^ 
and  by  means  of  extinguishment,  as  applicable 
to  tenure^  to  services^  and  to  equities^  &c.  the 
course  of  descent  may  be  varied. 

(6)  21  Ed.  I.  Cro.    Elis.     160.    360.    Car- 

(c)  6  Mod.  67.  3  P.  Wms.  9.  ter,  23.  Com.  Dig.  Copyhold, 

Andrewt,'9l.  Vin.  Abr.  Merger^  P.  E.  F.  6.  2  Rep.  17.  2  Vero. 

361.  363,  364.  Vera.  393.  458.  243.  2  Ves.  J.  524. 
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1st,  As  to  estates.  A  poMsessio  fratris  may 
be  acquired  so  as  to  make  the  sister  heir  by 
the  uoioD,  and  camequent  merger^  of  the  free* 
hold  with  the  inheritance  {d).  In  a'  former 
page  it  has  been  shown,  that  if  there  be  two 
joint-tenants  of  a  ma  nor,  and  one  of  them  has 
a  copyhold  tenant,  there,  would  be  an  extin- 
guishment for  the  entirety  (e).  Also  a  man 
may  have  several  estates  descendible  in  a  dif- 
ferent manner  ;  and  by  reason  of  merger  the 
course  of  descent  may  be  changed  as  to  all 
these  estates,  except  that  in  which  the  merger 
shall  take  place  ;  for  example,  a  person  may 
have  an  estate  for  a  life  or  for  several  lives, 
and  that  estate  may  be  descendible,  or  rather 
transmissible,  to  the  heirs  of  the  first  purchaser 
of  that  estate,  and  his  mother,  or  some  other 
ancestor,  may  have  been  the  first  purchaser ; 
he  may  at  the  same  time  have  an  estate-tail, 
of  which  he  himself,  or  some  ancestor  may 
have  been  the  donee  ;  and  he  may  at  the  same 
time  have  the  reversion  or  remainder  in  fee 
descendible  in  a  particular  manner.  The  last 
estate  may  have  been  of  his  own  purchase, 
and  consequently  be  descendible  to  all  his 
heirs,  without  any  exception  or  exclusion, 
beginning  with  his  paternal  heirs.    , 

The  estate  for  life,  or  the  estate- tail,  when 


(d)  Stringef'  v.  New^  9  Mod.         (e)  Stipra^  476. 
363. 
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converted  into  a  base  fee  may  merge,  or  the 
estate-tail  may  be  enlarged  into  a  fee-simple 
by  means  of  a  common  recovery ;  and,  as 
a  consequence,  the  reversion  or  remainder 
may  be  barred,  and  in  effect  cease  to  con- 
stitute aoy  part  of  the  ownership. 

As  to  the  estate  for  life  after  it  shall  be 
merged,  the  ownership  will  be  governed  by 
the  course  of  descent  of  the  estate  in  which 
the  merger  shall  take  place.  For  example, 
when  a  man  has  an  estate  to  him  and  his  heirs 
for  three  lives,  and  that  estate  is  descendible 
to  his  heirs  ex  parte  patemdj  and  becomes 
merged  in  an  estate  descendible  .to  the  heirs 
ex  parte  matemAy  the  maternal  heirs  will  be 
entided  to  the  possession,  as  well  during  the 
lives,  as  after  the  period  originally  appointed 
for  the  commencement  in  possession  of  the 
reversion  or  remainder. 

So  if  the  estate  for  lives  had  been  descend- 
ible to  the  heirs  ex  parte  matemd^  and  that 
estate  had  merged  in  an  estate  of  inheritance 
descendible  to  the  heirs  ex  parte  patemdj  the 
maternal  heirs  would  have  been  excluded  even 
during  the  Uves. 

So  on  the  renewal  of  a  lease  of  an  estate 
for  lives  descendible  to  the  heirs  ex  parte 
matemd^  the  estate  taken  under  a  new  lease 
would  be  descendible  to  the  heirs  of  the  lessee 
in  the  new  lease,  on  the  ground  that  such 
lessee  is  the  first  purchaser. 

VOL.  III.  K    N 
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But  suppose  a  trustee  to  have  tbe  legal 
estate  in  trust  for  a  person  and  his  heirs,  who 
derives  his  title  by  descent  ex  parte  matemd^ 
and  the  lease  to  be  renewed  in  the  name  of 
the  trustee  in  trust  for  the  same  person  and 
his  heirs,  there  are  strong  grounds  for  con- 
tending that  the  new  estate  obtained  under  the 
tenant-right  of  renewal  would  be  descendible 
to  the  same  heirs  as  were  entitled  under  the 
original  trust.  The  principle  to  be  extracted 
from  Fenzsnck  v.  Mitfardy  and  Earl  Be^ard^s 
case(ci),  (a  principle  adopted  by  courts  of 
law  from  courts  of  equity  ;)  and  (as  to  uses) 
enforced  on  courts  of  law  by  the  statute  of 
use9>  and  the  cases  which  preserve  the  equity 
of  redeiAfption  to  the  heirs  who  would  have 
succeeded  to  the  estate  if  it  had  not  beea 
mortgaged,  afford  a  strong  argument  that 
a  court  of  equity  would  preserve  the  trust  in 
the  line  of  descent  from  the  person  who  was 
the  first  purchaser  of  the  original  estate  in  the 
trust.  No  decision  had  occurred  when  the 
fir^t  ^ition  was  published. 

A  dictttm  of  Lord  Hardwicke's  (e)  seems 
to  support  the  conclusions  on  this  point,  which 
are  drawn  in  thb  essay. 

2d/y,  As  to  estates-tail.  When  the  owner- 
ship under  the  estate-tail  shall  merge  in,  or 
as  in  the  case  of  Symmds  v.  Cudmcre^  shall  be 

(J)  1  Xeo.   182.    Popham,         (e)  1  Atk.  480,  and  Saunden, 
3  Moore,  718.  note. 
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united  to  and  blended  with  the  remainder  or 
reversion  in  fee,  the  owner  of  the  remainder 
or  reversion  in  fee  will,  for  the  purposes  of 
desoent,  be  treated  as  a  purchasing  ancestor^ 
and  consequently  the  descent  will  be  to  the 
paternal  heirs,  unless  the  maternal  ancestors 
were  the  first  purchasers  of  the  ownership, 
conferred  by  the  remainder  or  reversion. 

But  when  a  person  is  tenant  in  tail  by  pur-- 
chase,  and  suffers  a  common  recovery,  and 
thereby  enlarges  or  converts  his  estate-tail  into 
a  fee-simple,  the  estate  in  fee  thus  acquired 
will  be  descendible  to  his  heirs  general,  on  the 
ground  that  he  was  the  first  purchaser.  On 
the  other  hand,  if  a  maternal  ancestor  had 
been  the  first  purchaser  the  descent  would 
have  been  in  the  line  of  the  heirs  of  that  an- 
cestor. The  distinctions  and  the  authorities  on 
this  point  are  stated  in  the  1st  Vol.  p.  198. 

But  in  those  cases  in  which  the  ownership 
under  the  estate-tail  merges  in  the  remainder 
or  reversion  in  fee,  the  heirs  of  the  first  pur- 
chaser of  this  remainder  or  reversion  will  be 
preferred,  or,  as  the  case  may  require,  will 
exclude  all  other  heirs.  A  sister  was  tenant 
in  tail,  widi  reversion  in  fee,  and  levied  a  fine 
with  proclamations ;  a  nearer  heir  was  bom. 
It  seemed  to  the  author,  when  consulted  on 
the  point,  that  the  estate-tail  was  reversed, 
and  discharged  from  the  consequences  of 
union  or  merger. 

N  N    2 
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As  to  Extinguishment. 

It  has  already  been  shown,  that  on  the 
union  of  the  trust  with  the  legal  estate,  and 
the  consequent  extinguishment  of  the  equi- 
table estate  in  the  legal  ownership,  the  descent 
will  be  governed  by  the  legal  ownership,  as 
in  the  instance  of  Goodright  on  the  demise 
of  (/)  Aston  V.  JFeUs  and  others^  and  Doe 
v.  WiUanig). 

So  that  on  the  union  of  the  equitable 
interest  with  the  legal  estate  the  equitable' 
interest  will  be  extinguished,  and  the  title  to 
the  legal  estate  will  govern  the  title  to  the 
equitable  ownership. 

So  on  the  extinguishment  of  a  rentj  &c.  the 
heirs  to  the  estate  in  the  rent  while  it  was 
subsisting  will  be  excluded  from  all  benefit. 
Also  on  the  purchase  by  the  lord  of  a  manor 
of  a  tenement,  parcel  of  the  manor,  the  heirs 
to  the  estate  in  the  manor  will  be  entided  in 
exclusion  of  the  paternal  heirs  when  the  ma- 
nor is  held  under  a  maternal  descent.  But 
when  the  tenant  qf  a  manor  purchasfes  the 
services  or  seignory  of  his  particular  tene- 
ment, then  the  services  will  be  extinguished 
in  the  land,  and  the  heir  to  the  estate  in  the 
land,  if  held  by  descent,  will  be  preferred  to 
ike  heirs  of  the  purchaser  of  the  services ;  but 

(J)  Dougl.  772.  S  Ves.  J.  339.    .      (g)  2  B.  and  Al^  84. 
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as  to  copyhold  lands  hdid  by  matefoal  descent, 
and  enfranchised  to  the  owner  of  the  copyhold 
tenement,  the  descent  will,  it  is  apprehended, 
be  governed  by  the  purchase  of  the  freehold 
tenure,  and  not  by  the  purchase  of  the  copy-^ 
hold  tenure.  And  yet  in  Rich  v.  Barker  {h} 
it  is  supposed  that  the  enfranchisement  only 
alters  the  manner  of  the  tenure ;  and  an  ob- 
servation has  already  been  made  in  reference 
to  this  point. 

Also,  though  the  freehold  tenure  should  be 
purchased  in  the  name  of  a  trustee^  so  that,  an 
union  and  consequent  ex^tinguishment  under 
the  rules  of  common  law  would  be  avoided, 
yet  the  estate  in  the  copyhold  tenure  will  in 
equity  be  attendant  on  the  estate  in  the  free-* 
hold  tenure ;  and  the  heir  under  the  copyhold 
tenure  will  be  a  trustee  for  the  heir  or  devisee 
under  the  freehold  tenure ;  and  customary 
rights  of  common,  &c.  shall  cease  (i) ;  and 
after  enfranchisement  the  customo.ry  right  of 
succession  (A;)  in  favour  of  heirs  in  gavelkind, 
borough  English,  &c.  &c.  will  cease,  and  the 
common-law  right  take  place  (/). 

The  cases  of  Goodright  v.  Ser/e,  and  Doe 
v.  Whitey  are  also  to  be  noticed.  These  cases 
establish  the  proposition  that  a  man  may  have 


(*)  Hardr.  ISl .  (k)  Dancer  v.  Eoettf  Vern.  392. 

(f)  I  Watk.  369.  (J)  1  Walk.  308. 

N  N  3 
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an  estate  in  fee  descendible  to  his  heirs  ex  parte 
patemdj  subject  to  be  defeated  by  an  interest 
under  an  executory  devise  in  favour  of  his 
mother,  and  descending  to  him;  and  these 
two  interests  may  continue  distinct  and  sub- 
sist as  alternate  interests ;  and  the  estate  which 
is  subject  to  the  executory  devise,  if  it  should 
become  absolute;  or  if  it  should  be  defeated, 
then  the  estate  arising  under  the  executory 
devise  would  govern  the  descent. 

And  it  is  to  be  remembered,  that  a  descent 
from  a  testator  who  creates  contingent  re- 
mainders will  not  merge  a  particular  estate 
given  to  his  heir  by  die  will,  though  a  descent 
from  any  other  ancestor  would  merge  that 
estate. 

But  if  there  be  <a  devise  to  an  heir  for  his 
life,  the  descent  to  him  will  merge  his  estate 
for  life,  if  no  other  person  be  concerned  in 
interest  (m). 

It  may  also  be  called  to  mind  that  a  de- 
scent to  a  husbaikl  will  not  extinguish  a  term 
which  he  has  in  right  of  his  wife,  nor  will  a 
descent  to  a  wife  extinguish  a  term  in  the  hus* 
band  (n). 

But  a  descent  will  extinguish  a  term  in  an 
heir  as  far  as  such  term  may  merge  by  the 
rules  of  law,  and  as  far  as  such  merger  may 


(m)  Godbold  v.  Freeitancp  3        (n)  Plait  v.  SUeih  Cio.  J»c. 
Lev.  400.  275. 
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be  without  prejudice  tp  the  rights  of  other 
persons  (o)  who  have  interests  acknowledged 
bj  the  rules  of  l^w  ^s  distinguished  from  the 
rules  of  equity. 


As  to  Persons  in  Ventre  sa  Mere. 

The  general  rule  is,  that  a  child  in  ventre  sa 
mere  is,  for  all  purposes  tending  to  its  benefit, 
and,  in  some  instances  even  leading  to  its  pre- 
judice {p\  to  be  considered  as  a  child  actually 
in  existence  (q). 

At  the  common  law,  singular  as  it  may 
seem,  a  child  in  this  condition  (r)  might 
have  been  vouched.  In  the  case  of  Reeve  v. 
Long{s)  it  was  decided  by  the  court  of 
C.  B.,  and  affirmed  on  error  by  the  K.  B., 
that  a  contingent  remainder  was  destroyed 
by  the  death  of  the  father,  and  consequent 
determination  of  his  estate,  while  the  child 
entitled  to  that  remainder  was  in  the  mo- 
therms  womb  (t) .  But  that  decision  was  over- 
ruled in  the  House  of  Lords,  contrary,  how- 
ever, to  the  opinipn  of  all  the  judges.  And 
the  opinion  of  the  judges  gave  occasion  to 
the  slat,  of  10  and  11  W.  3.  c.  16,  which, 
after  reciting  that  '^  it  often  happens  that 
^^  by  marriage  aqd  other  settlements  .estates 

(o)  VincaU   Leep,    caipe,    3  (9)  1  It^U  2M.  b. 

I^eon.  1,61.  (r)  Raym.  164. 

(p)  Blackburn  v.  StMe$y  2  (s)  1  Salk.  227. 

Vez<yandB€ameSf'%^.  </)  lb. 
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**  are  limited  in  remainder  to  the  use  of  the 
sons  and  daughters,  the  is^ue  of  such 
marriage,  with  remainders  over,  without 
limiting  an  estate  to  trustees  to  preserte 
the  contingent  remainders  Hmited  to  such 
sons  and  daughters,  by  which  means  such 
^'  sons  and  daughters,  if  they  happen  to  be 
"  bom  after  the  decease  of  their  father,  are 
"  in  danger  to  be  defeated  of  their  remainder 
**  by  the  next  in  remainder  after  them,  and 
left  unprovided  for  by  such  settlements, 
contrary  to  the  intent  of  the  parties  that 
^^  made  those  settlements,''  has  enacted,  that 
"  where  any  estate  already  is,  or  shall  here- 
"  after,  by  any  marriage  or  other  settlement 
**  be  limited  in  remainder  to  or  to  the  use 
"  of  the  first  or  other  s  n  or  sons  of  the 
"  body  of  any  person  lawfully  begotten,  with 
"  any  reniainder  or  remainders  over  to  or  to 
"  the  use  of  any  other  person  or  persons ;  or 
"  in  remainder  to  or  to  the  use  of  a  daughter 
•*  or  daughters  lawfully  begotten,  with  any 
"  remainder  or  remainders  to  any  other 
"  person  or  persons;  that  any  son  or  sons, 
"  or  daughter  or  daughters,  of  such  person 
or  persons  lawfully  begotten  or  to  be 
begotten,  that  shall  be  bom  after  the 
decease  of  his,  her,  or  their  father,  shall 
and  may  by  virtue  of  such  settlement 
"  take  such  estate  so  limited  to  the  first  and 
"  other  sons,  or  to  the  daughter  or  daughters, 
'*  in  the  same  manner,  as  if  born  in  the  life- 


(4 
CC 


ON  MERGER.  55S 

**  time  df  his,  her,  or  their  father,  although 
*'  there  shall  happen  no  estate  to  be  limited 
*•  to  trustees  after  the  decease  of  the  father, 
to  preserve  the  contingent  remainder  to 
such  after-born  son  or  sons,  daughter  or 
daughters,  until  he,  she,  or  they  come  in 
^^  esse,  or  are  born  to  take  the  same,  any 
*•  law  or  usage  to  the  contrary  in  anywise 
"  notwithstanding/* 

The  decision  of  the  Lords;  enforced  as  it 
is  by  the  enactment  of  parliament,  has  establ- 
ished the  general  rule  as  it  has  been  slated ; 
and  the  decisions  have  carried  the  principle 
to  the  extent,  that  the  aft;er-bom  chiid  shall 
be  entitled  to  the  rents  falling  due  in  the 
interval  between  tlie  death  of  the  father 
and  the  birth  of  the  child.  The  rule  of  the 
common  law,  as  well  as  the  enactment  of 
the  statute,  is  confined  to.  persons  who  are 
to  take  by  purchase.*  It  has  not  any  appli- 
cation as  between  persons  entitled  by  descerU ; 
and  therefore  the  ■  rents  which  become  due 
while  a  child  is  in  ventre  sa  mere,  and  who 
when  bom  would  become  heir,  will  beflong 
to  the  heir  for  the  time  being,  and  not  by 
relation  to  the  nearer  heir  when  bom;  fot 
there  may  be  a  long  interval  between  the 
death  of  an  ancestor  and  the  birth  of  a 
person  who  eventually  may  be  heir :  thus, 
a  person  may  die  leaving  a  sister  his  heir,  and 
at  a  great  distance  of  time  the  father  may 
have  a  son,  and  that  son  may  become  heir 
in  exclusion  of  the  sister. 
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The  practical  coQclugions  to  be  drawn, 
are, 

Ist,  That  a  title  depending  on  the  destrao* 
tion  of  contingent  remainders  cannot  be 
deemed  good  as  against  a  child  in  ventre  m 
mere^  because  such  child  when  born  wUi  be 
considered  as  m  este^  so  as  to  prevent  the  de- 
struction of  the  contingent  remainders ;  con* 
sequently  such  title  cannot  be  considered  as 
safe  during  the  interval  while  it  shall  be  left 
in  doubt  whether  there  is  a  child  in  ventre  sa 
merCf  or  whether  such  child  will  or  will  not  be 
born.  Consequently  there  may  be  a  suspen- 
sion to  the  right  of  carrying  the  estate  to 
market  during  the  period  of  uncertainty. 

Sdly,  A  title  cannot  be  safely  accepted 
from  a  person  who  is  the  heir  pro  tempore^ 
while  there  is  a  possibility  that  a  nearer  heir, 
or  even  a  co-heir,  may  be  bor^.  And  it  is 
material  that  the  title  of  such  nearer  heir 
will  not,  prior  to  the  period  of  its  birth,  be 
affected  by  non-claim  on  a  fine,  or  by  the 
statute  of  iimitations ;  for  the  statute  will  not 
begin  to  run  against  such  nearer  heir  until 
such  heir  shall  be  in  existence*  It  is  said 
that  such  nearer  heir  may  to  th^  fine  of  the 
immediate  heir  plead  partes  Jms  nihil  {u). 
Had  not  die  point  been  so  decided  a  traverse 
aidmdtting  the  seisin,  and  avoiding  it,  would 
have  appeared  to  be  tibe  more  consistent  pro- 
ceeding. 

(«)  Hob.  383. 
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It  is  also  to  be  remembered  that  an  estate 
once  vesting  by  purchase,  in  a  person  an- 
swering the  description  of  heir,  would  not  by 
the  common  law  be  divested  by  the  birth  of 
a  nearer  heir,  unless  indeed  the  law  in  this 
respect  has  been  altered  by  the  statute ;  and 
it  does  not  seem  to  be  altered  except  as  to 
children  being  in  ventre  sa  mere  (a:). 

But  under  the  learning  of  uses  and  of  ex- 
ecutory devises,  a  gift  to  a  class  of  persons 
may  give  a  title,  first  to  one  person,  and 
afterwards  open  and  admit  of  a  participation 
by  others.  But  at  the  common  law,  and  under 
the  learning  of  remainders,  a  gift  to  a  class 
of  persons  will  not  admit  to  a  participation 
any  who  are  born  after  the  determination  of 
the  particular  estate,  though  such  after-born 
persons  might  take  under  a  gift  operating 
by  executory  devise,  or  springing  or  shifting 
use  (y).  ^ 

By  this  distinction  different  parts  of  the 
certificate  in  Mogg  v,  Mogg  are  reconciled ; 
the  same  words  of  description  having,  under 
different  circumstances,  conferred  a  title  on 
a  different  number  of  the  grandchildren  of 
the  testator. 

(2)  WatkioBon  Descents^  150,  138»140. 
Q/)  Mogg  V.  Mogg^  m  CbaDceiy,  1815,   1816.     1  Mer.  in 
Bep.  654. 
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iSthlyj  Of  Persons  who  have  collateral  Interests 

or  derivative  Estates. 

It  is  a  principle  of  latr,  that  quod  meum  est 
sine  factOj  dve  defectu  meo^  amiiti  vel  in  a£- 
enum  transferrin  non  potest.  A  consequence 
of  this  principle  is,  that  notwithstanding  the 
merger  or  surrender  of  any  estate  belonging 
to  a  particular  tenant,  the  charges  created 
by  that  tenant  will  continue,  and  so  will 
leases  and  other  estates  derived  or  carved  out 
of  the  estate  so  merged ;  and  the  rents  and 
conditions  annexed  to  the  reversion,  as  the 
estate  which  becomes  merged,  will  cease  to 
exist.  Hence  the  decision  in  Webb  v.  Russell^ 
and  the  case  already  cited  from  Moore^  and 
the  contrasted  case  of  Major  v.  Talbot^  p.  442, 
hence  also  the  language  quoted  in  former 
pages  (z).  The  character  of  tenant  and  re- 
versioner does,  on  the  merger  of  this  rever- 
sion, cease  between  the  particular  tenant  and 
his  lessee ;  nor  as  to  rents,  services,  reser- 
vations, &c.  is  the  character  communicated 
to  the  person  in  whose  estate  the  merger 
takes  place.  But  the  policy  of  the  law  es- 
tablishes a  relcUion  between  the  owner  pf  a 
derivative  estate,  and  the  person  who  after 
the  merger  has  the  next  estate  in  reversion 
or  remainder.      Therefore  after  the  merger 

(z)  9  Rep.  107. 
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the  under-lessee  may  surrender  (a)  to  the  per- 
son who  has  the  next  estate;  or  the  lessee 
may  be  punished  for  waste^  at  the  suit  of  the 
owner  of  that  remainder  or  reversion.  And 
Although  prior  to  the  merger  of  the  estate  of 
the  lessor  there  could  not,  on  account  of  the 
meme  interest,  have  been  any  merger  of  the 
derivative  interest  in  the  estate  in  which  the 
merger  of  this  reversion  has  taken  place,  yet 
after  the  merger  of  this  reversion  the  deriva- 
tive estate  may,  on  its  union  with  the  next 
estate  in  remainder  or  reversion,  become 
merged  in  that  remainder  or  reversion.  The 
authorities  applicable  to  this  point  are  Archer'^ 
case  (6),  Bredans  case,  Treport's  case,  Webb 
V.  Rttssellj  and  many  other  cases  already 
cited.  And  a  mortgage  has,  to  answer  the 
intention  3  Meriv.  210,  been  kept  on  foot 
for  the  benefit  of  the  personal  representatives, 
though  the  mortgage  was  purchased  by  a 
person  who  had  acquired  the  equity  of  re-> 
demption  (c). 


26thltfj  Of  Persons  who  have  equitable  Estates. 

Merger  is  not  favoured  in  equity  except  to 
promote  the  intention  (d).    The  language  of 


(a)  Shep.  Touch.  Chap,  Sur-  Ves.  385.     Toulmen  v.  JMfevre, 

render.  3  Meriv.  210. 
(6)  1  Rep.  67.  (J)  1  Atk.  592.   Seep.  408, 

(c)    Forbes  v.    Moffatt^  18  et  seq. 
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the  books  is  even  that  merger$  are  odious  in 
equity 9  and  neyer  allowed  unless  for  special 
reasons  (d) ;  and  therefore  though  there  may, 
as  to  equitable  estates,  be  an  union  in  equity, 
as  well  as  at  law,  yet  equity  would  not  per* 
mit  an  acceleration  of  charges,  encumbrances, 
&c.  as  a  consequence  of  the  union,  against 
the  justice  of  the  case,  or  contrary  to  the  in^ 
tention.  But  even  in  equity,  if  a  man  grant 
a  lease  of  the  possession  while  he  has  merely 
a  reversion  or  remainder  expectant  on  a  prior 
estate,  yet  on  bis  purchase  of  the  particular 
estate,  equity,  proceeding  upon  those  rules 
which  govern  that  court  in  enforcing  specific 
performance  of  contracts,  would  decree  a  lease 
to  operate  on  the  ownership  thus  acquired 
subsequent  to  the  lease,  so  as  to  charge  the 
possession  with  the  lease.  So  a  person  may 
be  discharged  in  equity  from  the  payment  of 
rent,  because  the  person  places  himself  in  the 
conditi(Hi  of  another  person  who  ought  to 
give  an  indemnity  against  the  rent,  Cocksedgc 
V.  JBtirt,  before  Leach,  V.  Ch.  There  was  an 
appeal,  but  the  cause  terminated  by  com- 
promise ;  Toulmen  v.  Steere^  3  Meriv.  SIO,  is 
founded  on  the  same  principle. 

But  if  a  tenant  in  tail  of  an  equitable 
estate,  with  the  remainder  or  reversion  in  fee 
by  descent,  should  levy  a  fine  with  proclama- 
tions, instead  of  suffering  a  common  recovery, 

(J)  Phillips  V.  Phillips,  1  P.  W.  41. 
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it  is  probable,  and  indeed  almost  certain,  that 
the  encumbrances  affecting  the  reversion,  by 
reason  of  the  debts  of  an  ancestor,  would  not 
be  accelerated  in  equity,  as  they  would  be  at 
law,  by  this  union  of  the  ownership  of  the 
equitable  estate^^tail  with  the  equitable  re- 
mainder or  reversion  in  fee.  No  authority  for 
this  precise  point  has  been  found  ;  but  the 
case  of  Phillips  v.  Phillips  affords  a  principle 
sufficiently  relevant  to  show  the  rule  of  the 
court.  In  that  case  (e)  an  exissting  estate  pur 
autre  vie  was  limited  to  one  for  the  life  of  an- 
other, and  was  not  allowed  to  merge  in  an 
estate  which  the  party  had  to  her  and  the 
heirs  of  her  body ;  but  on  her  death  without 
heirs  of  her  body,  her  executors  axid  admini- 
strators became  entitled  as  occupants,  in  ex* 
elusion  of  the  heir  claiming  by  resulting  trust, 
and  the  r^fnainder-man  or  reversioner,  and 
on  the  declared  ground  that  merger  is  odious 
in  equity. 

As  to  money-land.  The  union  of  the  title 
to  the  money  in  the  person  who  is  complete 
and  absolute  owner  of  it,  whether  it  be  real  or 
personal  property,  will  extinguish  the  demand. 
The  fund  must  be  taken  as  it  is  found  (/). 


(e)  Phimps  V  PhUUpt,  1  P.  Wms.  35. 

(/)  PuUenjf  V.  DopUngien,  1  Bro.  Ch.  Gas.  223,  2  Ves.  Juo. 
175. 
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Zlthltfj  Of  Persons  who  are  Creditors. 

In  the  last  division  notice  was  taken  of  a 
point  applicable  to  creditors  in  reference  to 
equitable  estates ;  but  the  cases  more  rele- 
vant to  the  present  division  are  those  which 
arise  on  the  transactions  of  executors  or  ad- 
ministrators, who  are  as  such  liable  to  the 
debts  of  the  persons  whom  they  represent, 
and  whose  estates  become  merged  in  estates 
belonging  to  the  executors  or  administrators 
in  their  own  right.  Executors  or  admini^ 
strators  may  alien  Uie  assets  of  the  testator 
or  intestate  discharged  from  the  claims  of 
the  creditors.  The  creditors  have  no  specific 
lien  on  the  property,  and  therefore  cannot 
follow  it  at  law,  except  by  execution  against 
the  goods  and  chattels  of  the  deceased,  while 
they  remain  his  goods  and  chattels  unadmi- 
nistered.  The  rule  is  the  same  in  equity  as  at 
law,  with  the  exception  of  those  cases  in  which 
there  is  a  fraud  by  pledging  the  goods  of  the 
deceased  for  the  debt  of  the  executor  or  admi- 
nistrator, and  thus  diverting  the  goods  of  the 
testator  from  the  purposes  to  which  they  ought 
in  justice  to  be  appropriated. 

After  the  merger  of  a  term  belonging  to  an 
executor  or  administrator  in  that  character,  in 
the  reversion  or  remainder  which  the  executor 
or  administrator,  or  the  husband  of  an  exe- 

■ 

cutrix  or  administratrix,  has  in  his  own  right. 
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the  term,  it  should  seemj  no  longer  remains 
the  assets  against  which  an  execution  can  be 
sued  as  part  of  the  goods  of  the  testator  or 
intestate. 

.  The  law  considers  this  alienation  or  extin* 
guishment  of  a  term  as  a  devastavit^  making 
the  executor  or  administrator  liable  to  an 
action  or  process  on  which  execution  may  be 
gued  against  his  own  proper  goods  and  chat- 
tels. Equity,  however,  may  follow  the  assets 
against  the  executor  and  his  representatives. 

So  a  merger  of  the  term  of  an  executrix  or 
administratrix  in  the  reversion  or  remainder 
of  her  husband  will  be  a  devastavit  by  the 
husband  and  wife  during  the  coverture,  and  it 
should  seem  by  the  wife^after  the  death  of  her 
husband,  or  other  determination  of  the  cover-, 
ture.  But  on  general  principles,  and  even  on 
decisions,  the  husband  could  not  be  liable  for 
the  devastavit  at  any  time  after  the  death  of 
his  wife,  or  other  determination  of  the  cover- 
ture, except  when  there  is  judgment  for  the 
devastavit  against  him  and  his  wife  during 
the  coverture  (g). 

The  authorities  to  be  collected  from  the 
books  are  to  this  effect. 

A  man  had  a  lease  for  years  as  executor, 
and  afterwards  purchased  the  land  in  fee; 
the  lease  is  extinct,  but  yet  the  lease  shall  be 
against  the  executor  as  assets  {h). 

«  •  - 

(g)  Manson  v.  B<mrn,  Cro.         (A)  Broken  ExUnguishment, 
Car.  518,  54. 

VOL.    III.  O  O 
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A  man  has  a  term  as  executor,  and  pur- 
chases the  freehold ;  the  lease  is  extinct  at 
law,  but  in  equity  its  value  is  assets;  for 
though  extinct  as  to  the  executor,  equilry  wili 
follow  the  interest  against  the  executor  and 
his  representatives  (i). 

It  seems,  if  a  man  has  a  lease  for  years  as 
executor,  and  afterwards  he  purchases  the  re-- 
version,  the  lease  is  extinct,  so,  however,  that 
the  value  is  assets  in  his  hsuids ;  and  because 
it  is  extinct,  it  seems  to  be  a  devastavit  ad 
ultimum  (read  ad  valorem)  {k). 

Two  had  a  lease  for  years  as  executors  to 
I.  S.  and  they  purchased  the  reversion  in  fee, 
the  lease  is  extinct ;  but  they  shall  be  charged 
for  this  as  assets ;  but  where  tliey  have  this 
as  executors,  and  there  is  a  mesne  lease  in 
reversion  for  years,  and  they  purchase  the 
reversion  of  the  land  in  fee,  the  first  lease 
remains  by  reason  of  the  mesne  remainder, 
(read  estate)  (0. 

To  these  may  be  added  the*  case  already 
cited,  that  if  feme  executrix  has  a  term,  and 
she  take  baron,  and  the  baron  purchase  the 
reveraion,  the  term  is  extinct  asi  t»  the  feme, 
if  she  survive,  but  in  respect  of  all  strangers, 
she  shall  account  for  the  value  of  the  term- as 
assets  in  her  hands  (m). 


(t)  Broke,  Executors,  174.  (m)    Moore,    54.   pL    157. 

(A)  Broke,  Extiog.  57*  Paseh.    5    Elis.  Anoo.     Vio. 

(/)  Broke,  Lease,  63.  Abr.  Extioguishment. 
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That  the  term  is  assets  is  an  opinion  to  be 
adopted  with  caution ;  and  to  be  understood 
with  some  qualification.  In  consequence  of 
annihilating  the  term  by  his  own  act,  the 
value  of  the  term  is  assets  in  the  hands  of  the 
husband  or  executor,  &c. ;  making  the  hus- 
band, in  his  Kfe-time,  and  his  wife,  after  his 
decease,  liable  to  that  extent,  as  for  value 
received,  or  for  a  devastavit.  But  at  law,  the 
term  does  not,  it  is  apprehended,  continue 
specifically  liable  to  the  demands  of  the  cre- 
ditors, merely  as  creditors.  This  is  assumecf 
to  be  the  result  of  the  cases.  In  some  of 
them,  it  will  be  observed,  it  is  said  the  leAse 
is  not  extinct,  especially  as  to  be  assets  in  his 
hands,  as  executor ;  and  if  it  should  be  ex- 
tinct it  should  be  assets  ad  uUimum  (mean- 
ing ad  valorem)  ;  ill  others  that  it  shall  be  ex- 
tinct as  to  the  executor  of  the  purchaser,  to 
have  it  as  a  term  ;  and  in  others  that  it  shaH 
be  assets  though  it  be  extinct.  From  these 
expressions  it  is  evident  that  a  doubt  has  been 
entertained  on  the  poitit.  That  doubt  seems 
to  be  resolved  into  the  conclusion  that  the 
term  will  be  completely  annihilated  at  law, 
as  against  the  executor  and  all  other  persons ; 
and  that  the  value  of  that  term  will  be  assets 
in  the  hands  of  the  executor. 

Thus  in  Charlton  and  others  v.  Low  and 
others  (n),  a  case  in  which  the  father  had  a 

(«)  3  P.  Wm».  328. 
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term,  and  contracted  to  purchase  the  inherit- 
ance,  and  died^  having  made  his  son  executor, 
who  assigned  the  term  to  attend  the  inherit- 
ance, and  afterwards  took  a  conveyance  of 
the  inheritance.  Lord  Chancellor  Talbot  said, 
"  It  is  observable  that  the  testator  Henry  Low 
*^  the  father  had  in  effect  purchased  the  inhe- 
^*  ritance,  and  the  son  obtained  a  conveyance 
*^  of  the  inheritance  in  conformity  only  to  the 
**  father's  intentions.  The  term,  by  this  as- 
*^  signment  made  of  it  by  Samuel  the  son,  is 
^  become  not  assets  at  law,  for  which  reason 
^^  the  legatee  cannot  pursue  it  specifically,  but 
^^  must  have  her  satisfaction,  as  for  a  devas- 
^^  tavit  out  of  the  executors  assets :  for  as  this 
case  stands,  the  legal  interest  of  the  term 
being  in  trust  for  the  mortgagor  at  the 
"  time  when  the  mortgage  of  the  inheritance 
^^  was  made,  it  was  so  far  a  fraud  on  the 
^  mortgagee,  as  it  was  concealed  from  him ; 
^^  and  the  trustees  of  this  term  of  one  ihou- 
**  sand  years,  which  was  assigned  to  attend 
^*  this  inheritance,  became  trustees  for  the 
mortgagee  of  the  inheritance.  Nay,  a  term 
assigned  in  trust  to  attend  the  inheritance, 
will,  in  equity,  follow  all  the  estates  created 
^*  thereout,  and  all  the  encumbrances  subsist- 
^*  ing  upon  such  enberitance ;  and  is  so  con- 
**  nected  with  it,  that  equity  will  not  suffer  it 
*5  to  be  severed  to  the  detriment  of  a  bonajide 
"  purchaser,  who  shall  have  the  benefit  of  all 
'*  interests  which  the  mortgagor  had  at  the 
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time  the  mortgage  was  made,  unless  against 
an  immediate  purchaser  without  notice. 

Therefore  the  judgment  creditor  of  the 
mortgagor  must  be  first  satisfied  accord- 
**  ing  to  the  priority  of  liens  affecting  the  real 
"  estate,  in  the  next  place,  the  mortgagee. 
"  And  as  the  estate  is  to  be  sold  for  the  satis- 
"  faction  of  creditors,  though  the  sister,  who  is 
"  administratrix  of  her  brother  Samuel^  claims 
a  debt  but  by  simple  contract,  on  account 
of  the  devastavit ;  yet  having  a  right  as 
**  administratrix  to  retain  against  all  cre- 
"  ditors  in  equal  degree,  she  shall  conse- 
"  quently  retain  her  debt  prior  to  all  the 
**  simple-contract  creditors  of  her  brother/' 

Though  such  are  the  rules  of  courts  of  law, 
it  is  at  least  probable,  and  therefore  the  law 
has  been  so  stated,  that  a  court  of  equity 
would  not  suffer  creditors  to  be  defrauded 
by  the  merger  of  the  term,  but  would  follow 
the  inheritance  while  it  remained  with  the 
executor,  &c,,  or  with  the  wife,  or  with  the 
husband,  so  as  to  give  to  the  creditors  out  of 
the  inheritance  a  compensation  to  the  value 
of  the  term,  as  assets  belonging  to  them  in 
equity,  though  withdrawn  from  them  by  the 
rules  of  law.  This,  if  it  be  the  rule  of  the 
court,  is  one  of  the  many  exceptions  to  the 
general  rule,  aquitas  sequitur  legem.  The 
case  of  Charlton  v.  Low  seems  to  negative 
the  equity,  while  other  cases,  which  prove 
that  a  court  of  equity  will  revive  an  estate 

o  o  3 


506  ON  MERGER. 

which  has  beep  merged,  to  the  prejudice  of 
a  cestui  qui  trusty  favour  the  equity. 


28/A/^,  Cf  Per$om  who  have  legal  and  eqm^ 
table  Interests  united^  including  attendant 
Terms. 

The  exception  to  merger  arising  from  the 
circumstances  that  the  same  person  takes  in 
different  rights,  must  be  also  attended  by  the 
circumstance  that  both  these  rights  are  recog- 
nized by  law,  and  considered  to  be  distinct; 
and  not  merely  by  the  circumstance  that  one 
of  the  rights  is  legal,  the  other  equitable  (o). 
And  in  many  instances  in  which  a  legal 
estate  held  in  trust  has  been  merged,  the 
court  has  ordered  a  conveyance  to  be  made 
to  create  a  like  interest  (jp).  Also  to  change 
priorities,  as  between  mortgagees  there  must 
be  a  legal  estate  {q). 

And  as  a  legal  estate  cannot  merge  in  an 
equitable  one,  it  frequently  deserves  consider- 
ation in  the  application  of  merger  to  consider 
whether  the  term  be  not  legal,  and  the  inherit- 
ance equitable,  or  e  converso. 

But  there  will  not  be  any  relief  in  equity 
when  the  entail  of  a  copyhold  is  destroyed 
by  the  descent  of  the  freehold  tenure ;  for 
there  is  a  legal  ownership  of  each  estate,  and 

(o)  Lane,  111.  Str.  240,  689.  (q)    9tr.  689.     Wilbmghby 

(/?)  9  Gh.  C.  50.   Siipnu  y«  WHlQughl^  9  Term  Rep. 
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the  extinguishment  is  in  consequence  of  own- 
ership, and  by  the  ordinary  application  of  the 
rules  of  law  (r). 

It  has  already  been  shown  that  an  equitable 
fee  may  be  extinguished  in  the  legal  fee,  and 
that  the  purchase  of  the  legal  fee  will  govern 
the  order  of  succession. 

In  general  too,  all  equitaUe  interests  will  be 
absorbed  in  and  extinguished  by  the  legal 
interest,  as  far  as  they  are  united,  since  the 
legal  estate  will  govern  the  title  as  far  as 
the  same  person  has  the  legal  estate,  and 
the  benefit  of  that  estate,  as  the  equitable 
owner  («). 

But  the  legal  estate  will  not  extinguish 
more  of  the  equitable  interest  than  is  cor- 
responding to  and  co-extensive  with  the  legal 
estate. 

Also  it  is  said,  where  a  charge  upon  land 
comes  to  the  same  person  (t)  that  is  entitled  to 
the  land,  unless  he  has  the  same  or  the  like 
interest  in  both,  there  shall  be  no  extitaguish* 
ment  upon  this  account  (ti).  And  yet  if  a 
charge  belongs  to  a  person  on  whom  an 
estate-tail  descends  the  charge  will  be  extin-^ 
guished  (it). 

(r)  2  Vera.  91.   2  Ves.  J.        (uj  Prke  v.  Sejfs^  Bara.  Ch. 
524.  Caa.  120.     See  4  Bro.  C.  C. 

(s)  fFade  y.  Paget j    1  Bro.    400,  and  notes.  Bell's  edit. 
C*  C.  363.  («)  2  P.  W.  605. 

(t)  Clerk  V.  RutUmdj  Lane^ 
11 K  Qhatet  y.  WiU^  Ambl. 
246. 
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This  observation  a£fords  a  distinction  be- 
tween legal  and  equitable  estates  on  the  one 
handy  and  freehold  and  copyhold  interests  on 
the  other  hand ;  because  the  fee  of  a  copy- 
hold may  be  extinguished  in  a  particular 
estate  of  the  freehold  tenure.  So  if  a  person 
has  a  charge  on  the  inheritance^  and  pur- 
chases an  estate  being  a  portion  of  that  in- 
heritance^  the  charge  will  not  be  extinguished 
or  suspended,  except  so  far  as  it  affects  the 
ownership  which  the  party  acquires  in  such 
portion  of  the  inheritance. 

The  general  rule  also  is,  that  if  a  person 
has  a  portion  charged  on  the  inheritance,  and 
then  acquires  the  inheritance  in  fee  by  pur- 
chase, the  charge  cannot  be  enforced  by  the 
personal  representatives  to  the  prejudice  of 
the  heirs  or  real  representatives,  unless  there 
be  evidence  of  the  intention  of  the  owner 
of  the  fee  that  the  charge  should  not 
merge  (^y).  So  if  a  woman  entitled  to  a  portion 
marry  the  man  whose  estate  is  charged  with  the 
portion,  the  portion  shall  be  extinguished  {z\ 

It  is  otherwise  when  the  inheritance  de- 
scends on  an  infant  entitled  to  a  portion,  or 
when  an  estate-tail  only  {a)  is  acquired,  or 
creditors  would  be  prejudiced  {h).     But  this 


(y)  Chester  t.  WUUs,  Ambl.         (a)  ChanJas  v.  Taibot,  P.  W. 
240.  Ambl.  246. 

(z)  9  Mod.  220.  (*)  Ambl.  OOO.  Ccmpton  ▼. 

Oxtnden,  .4  Brown,  C.  C.  402. 
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rule  is  not  applied  as  between  the  representa- 
tives of  a  lunatic  (c). 

The  first  of  these  exceptions  to  the  general 
rule  is,  from  principles  peculiar  to  courts  of 
equity,  in  favour  of  infants,  that  a  portion  be- 
longing to  an  infant  shall  not  (d)  during  her 
infancy  be  extinguished  to  the  prejudice  of 
the  executors  or  administrators,  for  the  bene- 
fit of  the  heir.  This  point  opens  to  the  ex- 
tensive learning  of  merger  of  portions,  and 
it  would  be  tedious  in  this  place  to  trace  aU 
the  distinctions.  There  are  also  some  other 
exceptions  to  the  general  rule  that  the  succes- 
sion shall  be  governed  by  the  legal  and  not  by 
the  equitable  estate  ;  for  if  a  person  has  a  term 
of  years  at  law,  and  purchases  the  equitable 
inheritance,  the  term  will  become  attendant 
on  the  inheritance,  for  the  benefit  of  the  heirs, 
in  exclusion  of  the  executors ;  or  more  cor- 
rectly speaking,  the  executors,  as  to  the  legal 
estate,  will  become  trustees  for  the  heirs  (c). 
Also,  when  a  copyholder  of  the  legal  estate 
purchases  the  equitable  fee  of  the  freehold  te- 
nure, the  heirs  of  the  freehold  tenure,  though 
merely  equitable,  will  be  entitled  to  the  be- 
nefit of  the  legal  estate  of  the  copyhold  tenure. 
These  general  observations  will  be  sufficient 
to  induce  an  investigation  of  the  many  and 

(c)  Campion  v.  Oxauknj  4  2  Vera.  348.      4  Bro.  C.  C. 
Bro.  C.  C.  402.  403.     BelU's  edit. 

[d)  Fuuett    V.    Morgan,    2  (e)    Charlton  v.  Low,   3  P. 
Vern.  9 1 .     Tkomas  v.  Keynush^  Wms.  328. 
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nice  disdnctioiis  which  will  be  found  on  an 
examination  of  the  rules  of  conrts  of  equity, 
as  applied  between  persons  having  conflict- 
ing rights  arising  under  like  circumstances. 
The  general  rule  (/)  however  is^  ^^  if  a  man 
^  has  the  same  interest,  and  absolute  domi- 
nion and  property  in  the  whole  inheritance, 
as  he  has  in  the  term  or  power  for  raising 
money  out  of  the  inheritancet  there  it  must 
merge,  for  a  man  cannot  have  a  power  to 
raise  money  merely  for  my  benefit  out  of  that 
^*  which  is  mine.  But  if  there  be  any  differ^ 
^^  ence  in  the  two  interests,  or  any  other  per-- 
^^  son  intermediate,  then  th^^  can  be  no  mer^ 
ger ;  for  if  there  be  any  merger  in  the  first 
case,  it  will  change  the  int6nt  of  the  convey- 
*^  ance;  and  in  the  other  case,  there  being  an 
^^  intermediate  estate,  there  is  no  merger  at 
'^  law,  no  more  is  there  in  a  court  of  equity  in 
**  the  case  of  a  trust/' 

And  it  was  held  by  Lord  Chancellor  Hard- 
wicke^  in  the  case  of  WiUoughby  v.  Willaugh^ 
by  (g\  that  though  the  law  says  that  the  term 
and  the  fee  being  in  different  persons,  they 
are  separate  distinct  estates,  and  the  one  not 
merged  in  the  other,  yet  the  beneficial  and 
profitable  interest  of  both  being  in  the  same 
person,  equity  will  unite  them  for  the  sake  of 
keeping  the  property  entire. 

But  though  a  term  will  not  become  attend- 

(/)  2  Fonbl.  167.  (g)  I  Terra  Rep.  766. 
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ant  on  the  inheritance  by  the  construction 
of  a  court. of  equity,  except  under  the  cir- 
cumstances stated  in  the  general  rule,  yet  it 
may  under  other  circumstances  become  attend* 
ant  by  the  express  declaration  of  the  owner 
of  the  term  and  of  the  inheritance  {h). 

In  this  place  it  will  be  relevant  to  notice 
the  consequence  of  the  pajrment  of  a  charge 
by  a  person  who  has  a  particular  estate  for 
life  or  in  tail. 

Either  of  these  persons  on  paying  the 
charge  may  by  express  declaration,  by  actual 
assignment,  or  by  any  other  act  which  is 
equivalent  to  a  declaration  or  an  assignment, 
keep  the  charge  on  foot  for  the  benefit  of  his 
personal  representatives.  But  it  was  neces- 
sary that  a  rule  should  be  framed  for  regu-* 
lating  the  rights  of  representatives  when  no 
declaration  or  assignment  existed;  and  the 
courts  of  equity  have,  by  their  decisions, 
established  these  distinctions — First,  when 
a  tenant  in  tail  (s)  having,  as  such,  power  of 
alienation,  pays  off  a  charge  on  the  estate,  he 
is  considered  to  have  intended  to  exonerate 
the  estate. 

In  order  therefore  to  preserve  the  charge 
for  the  benefit  of  his  personal  representatives 
against  the  issue  in  tail,  or  against  the  persons 
in  reversion  or  remainder,  there  must  be  a 
declaration  or  an  assignment,  demonstrating 

(A)  Scoti  ▼.  Penkmtlitf  )  Bro*  (t)  Jones  v.  Morgan^  1  BnK 
Ch.  Gas.  C.  C.  200.  15  Ves.  173* 


$7^  ON  MERGER. 

an  intention  to  preserve  the  charge ;  and  here 
note  the  difference  between  the  payment  of 
a  charge,  which  is  a  voluntary  act,  and  the 
devolution  of  the  estate  to  him  when  be 
ahready  has  the  charge  (k). 

But  when  a  tenant  for  life,  or  even  a  tenant 
in  tail  (/),  who  is  excluded  froui  the  power  of 
alienation,  pays  off  a  charge,  then  prma 
fade^  and  in  the  absence  of  evidence,  the 
charge  will  continue  for  the  benefit  of  his 
representatives :  and  in  order  to  extinguish 
the  charge  for  the  benefit  of  the  owners  of 
the  estate  (m),  viz.  the  persons  in  remainder 
or  reversion,  there  must  be  evidence  of  an 
intention  to  exonerate. 

And  a  person  who  has  a  limited  interest, 
consisting  of  an  estate  for  life,  and  of  a 
remainder  or  reversion  in  fee,  subject  to 
interposed  estates  in  other  persons  (n),  will 
be  considered  only  as  a  tenant  for  life,  widi 
reference  to  the  charge. 

And  in  all  cases  involving  these  or  similar 
questions,  the  prudent  course  is  by  an  express 
declaration,  or  an  assignment,  to  adjust  the 
rights  as  between  those  who  are  to  succeed 
to  the  property  after  the  death  of  the  tenant 
for  life,  or  the  tenant  in  tail,  by  an  instru- 
ct) Chandos  v.  Talbot,  2  P.  («)  Windham  v.  Earl  of 
W.  15  Ves.  173.  Egremont,  Anibl.  753.     Jone^ 

(/)    Shrcmbu/y  v.   Shrews*     v.  Morgan^  1    Bro.  C.  C.  206. 
buty,  I  Ves.  J.  227.  Si.  Paul   v.  Lord  Dudley  and 

(»')  Ibid.  JFard,  15  Ves.  167. 
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ment  which  shall  fully  and  clearly  express 
the  intention. 

As  connected  with  the  subject  it  may  also 
be  observed,  that  when  an  estate  is  encum- 
bered by  an  ancestor,  or  former  owner,  and 
some  of  these  encumbrances  are  discharged 
by  the  succeeding  owner,  then,  as  between 
the  other  encumbrances  and  the  owner,  the 
owner  will  be  entitled  to  stand  in  the  place 
of  those  persons  whose  encumbrances  he  has 
discharged,  and  to  obtain  the  like  priority, 
&c.  Even  the  benefit  of  a  mortgage  may 
be  kept  on  foot  notwithstanding  the  pur- 
chase of  the  equity  of  redemption  ;  so,  how- 
ever, as  not  to  charge  the  mortgagor  per- 
sonally {o).  But  by  purchasing  the  equity  of 
redemption,  and  becoming  owner  liable  to  en- 
cumbrancers, the  charges  of  other  mortgagees 
may  gain  priority  (p).  When  a  man  has 
created  various  encumbrances,  and  discharges 
some  of  them,  such  exoneration  will  be  for 
the  benefit  of  the  other  encumbrancers,  so  as 
to  accelerate  their  charges,  and  give  to  them 
the  benefit  of  the  exoneration. 

(o)    Forbes    ¥.  Mafatt,    18  (p)    Toulmin    v.  Sieere^    3 

Ves.  384.  Meriv.  84. 
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29'^/y,  As  to  Persons  who  have  a  prior  Title^ 
and  who  are  interested  in^  or  may  be  affected 
by^  the  Consequejices  of  a  Merger. 

Lastly^  Of  Persons  who  have  collateral  Claims 
upon^  or  Interests  derived  out  of  both  or 
either  of  the  estates j  which  are  united;  and 
under  this  Head  of  the  Acceleration  of  the 
Estate  in  Reversion  or  Remainder  as  a  Con^ 
sequaice  of  the  Merger. 

The  material  points  properly  belonging  to 
these  several  heads  have  in  effect  been  already 
examined.  To  give  a  summary  view  of  their 
application  is  all  that  remains  to  be  performed. 

The  general  rule  is,  that  a  stranger  or  third 
person  shall  not  be  prejudiced  by  merger ; 
and  hence  the  case  in  Co.  Litt.  (9)  already 
cited,  **  that  if  tenant  for  life  surrender  to 
^^  him  in  reversion,  being  within  age^  he  shall 
"  not  have  his  age,  for  that  should  be  a  pre- 
"  judice  to  a  stranger  who  is  become  a  de- 
^'  mandant  in  a  real  action/' 

But  strangers  may  be  benefited  by  or  in 
consequence  of  a  merger.  Thus  a  tide  by 
dower  or  curtesy  may  arise ;  an  interesse  ter^ 
mini  may  commence  in  estate ;  the  protection 
from  an  action  of  waste  by  reason  of  a  mesne 

{q)  1  Inst  358.  b. 
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interposed  estate  of  freehold  may  cease 
consequence  of  the  merger;  and  a  pera(»x 
who  has  a  right  of  action  may  be  obliged  to 
sue  one  person  instead  of  suing  another  per- 
son, though  an  infant y  because  the  freehold, 
which  was  in  one  person  has  by  the  merger 
been  changed  to  another  person. 

In  regard  to  benefit^  it  has  been  shown  that 
creditors  who  have  claims  on  a  reversion  or 
remainder  may  prosecute  those  claims  against 
the  possessor,  by  reason  that  the  reversion  or 
remainder  has,  by  merger,  become  an  estate 
in  possession.  So  a  rent-charge  granted  by 
a  person  who  has  a  reversion  or  remainder 
may  become  a  charge  on  the  possession,  be- 
cause the  particular  estate  is  determined  by 
merger,  and  the  reversion  or  remainder  acce* 
lerated. 

Also  a  charge  on  the  particular  estate  may, 
notwithstanding  this  merger,  continue,  on  the 
ground  that  the  person  entitled  to  this  rent 
cannot  be  prejudiced  by  the  merger  (*).,  The 
general  effect  of  merger,  as  it  \m»  aJrrady  been 
sho\tn,  is,  as  between  the  particular  tenant, 
whose  estate  is  merged,  and  the  reversioner 
or  remainder*man,  to  bring  the  reveirsion.  or 
remainder  into  the  same;  place  and  like  condi- 
tion as  if  the  particular  estate  had  never  ex- 
isted, or  had  determined  by  completing  the 
period  of  its  continuance  ;  at  the  same  time, 
the  particular  estate  is,  for  all  the  purposes  of 

(0  p.  444. 
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title,  to  be  contemplated  by  the  lawyer  as 
having  existed,  and  as  continuing  in  point  of 
title,  though  determined  as  an  estate;  and  the 
charges,  by  way  of  rent^  judgment^  annuityj 
and  under-leasesy  to  have  continuance  in  like 
manner  and  for  the  same  time  as  if  the  parti-^ 
cular  estate  were  actually  continuing  (;). 

A  few  particular  cases  may  be  noticed. 

1st,  A  charge  on  a  lunatic's  estate,  falling  in 
to  him  as  representative  to  his  sister,  shall 
sink  for  his  heir  at  \a,w{u).  This  point  is 
referred  to  the  ground  that  there  is  no  equity 
between  the  heir  at  law  of  a  lunatic  and  his 
personal  representatives  (x). 

2dly,  By  the  surrender,  and  consequently 
by  the  merger  of  a  mesne  estate  of  freehold, 
a  reversioner  or  remainder-man  may  complete 
his  right  to  maintain  an  action  for  waste  {y\ 
and  may  give  him  that  seisin  under  which  a 
writ  of  right  may  be  maintained. 

The  case  in  Ferk.  s.  623,  proves  that  a  title 
to  dower  may  arise  in  consequence  of  merger. 

So  a  privilege,  as  exemption  from  punishment 
for  ZDostey  which  was  annexed  to  an  estate,  may 
be  lost  by  the  merger  of  the  estate  to  which 
that  privilege  was  annexed  {z). 

So  by  the  enlargement  of  an  estate  the  pri- 

(0  p.  444.  (jf)  Paget*B  case,  5  Rep.  76 

(m)  4    Bro.  Ch.    Ca.    397.  b.   Gwill.      Bacoo,  Waste,  I. 

Campion  v.  Oxendcn.  i  Inst.  338.  b. 

'(*)  Oxtfklen  v.   Cmptdn^  4  (z)  BowUi^  case,  1 1  Rep. 

Bro.  C.  C.  402. 
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vileges  annexed  to  the  estate  which  is  enlarged 
will  cease  (a). 

Thus,  if  lessee  for  years  or  for  another's  life 

be  without  impeachment  of  waste,  and  the 

^^  lessor  confirm  to  him  for  his  own  life,  and  omit 

a  clause  of  exemption  from  waste,  his  privi- 
lege is  gone,  and  the  estate  is  become  punish- 
able for  the  waste,  or  if  there  be  a  clause  of 
exemption,  then  the  right  of  committing 
H^^  waste  is  under  the  new  and  not  under  the  old 

» «W'  grant  (b). 

MOt  w  This  is  an  example  of  a  new  estate  introduced 

equity  by  the  confirmation,  &c.  which  has  caused 

od  hi»  the  merger  of  the  particular  estate,  and  as  a 

consequence  the  extinguishment  of  the  privi- 
[jueDllj  lege  annexed  to  that  estate. 

eehold,  If  the  lessor  confirm  the  estate  of  his  lessee 

finplete  for  life,  with  this  clause,  to  hold  without  im- 

i^einl  peachment  of  waste,  this  is  a  good  confirma- 

hich  a  tion  to  change  the  quality  of  estate,  so  far  as 

to  make  it  dispunishable  for  waste ;  or  more 
a  till«  cprrectly ,  it  is  the  annexation  of  a  new  privi- 

g^ger.  ^^g^  ^^  ^^  ^^  estate  (c). 

-j^jt  It  remains  to  notice  the  effect  of  merger  on 

.  0X  the  statute  of  limitations  and  of  nonclaim  an 

tfhicli  Jines.     These  statutes  never  operate,  except 

against  rights  and  titles  of  entry,  and  of  action. 
An  estate,  while  it  remains  an  estate^  cannot 
be  barred  by  either  of  these  statutes.  There- 
fore persons  having  rights  or  titles  in  respect 

^f^  l  (a)  Shep.  Touch.  Chap.  Con^  (b)  Lilt.  8. 573. 

firmation.  (c)  Litt.  s.  573. 
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of  successive  estates,  cannot,  it  is  apprehended, 
cause  the  effect  of  surrender  or  merger  of  the 
right  or  title  to  a  particular  estate,  so  as  to 
accelerate  the  right  of  the  person  who  is  enti- 
tled under  the  reversion  or  remainder  to  pur- 
sue his  remedy  and  prosecute  his  right  Such 
merger,  surrender,  or  extinguishment  would 
prejudice  the  person  who,  under  the  statute  of 
limitations,  or  under  the  non-claim  on  a  fine, 
had  acquired  a  title,  as  against  the  rightful 
owner  of  the  particular  estate.  But  if  lessee  for 
years  be  ousted  and  he  in  the  reversion  dis- 
seised, and  the  lessee  release  to  the  disseisor, 
the  disseisee  may  enter  (d)^  for  the  term  for 
years  is  extinct.  But  otherwise  it  is  in  the 
case  of  a  lessee  for  life ;  for  the  disseisor  hath 
a  freehold,  whereupon  the  release  of  a  tenant 
for  life  may  enure  ;  but  the  disseisor  hath  no 
term  of  years  whereupon  the  release  of  the 
lessee  for  years  may  ensue. 

On  these  distinctions  it  is  observable  that 
the  release  is  to  the  disseisor  and  not  to  the 
disseisee.  After,  as  well  as  before,  the  release, 
the  person  entitled  to  the  reversion  may  main- 
tain his  real  action,  and  recover  the  seisin ; 
and  the  disseisor  cannot  insist  on  the  term 
as  a  protection,  since  he  himself  has,  by  his 
own  actj  caused  the  extinguishment  of  the 
term  ;  and  therefore  after  recovery  in  a  real 
action  the  disseisor  may  maintain  ejectment ; 

(r/)   I  Intt.  256.  b.  275.  ft. 
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and  it  is  material  to  this  case,  and  to  many 
others  of  a  similar  nature^  that  a  man  can 
never  have  a  term  for  years,  unless  there  be  a 
reversion  or  remainder  in  some  other  person ; 
and  the  disseisor  can  never,  after  such  release, 
allege  that  he  is  the  owner  of  the  term^  so  as 
to  be  tenant  to  the  person  who  had  the  rever- 
sion or  remainder.  But  when  there  is  a  dis* 
seisin  of  tenant  for  life,  and,  as  a  consequence, 
(with  the  exception  of  the  King)  (e)  of  a  per- 
son who  has  the  remainder  or  reversion,  then 
the  release  by  the  tenant  for  life  operates  by 
way  of  confirmation  of  title,  by  adding  the 
right  to  the  seisin ;  and  no  real  action  can  be 
maintained  by  the  person  who  has  the  rever- 
sion or  remainder  until  the  determination  of 
the  time  of  enjoyment  conferred  by  the  estate 
for  life. 

And  when  the  termer  •  for  years  is  barred, 
and  no  release  taken,  then  it  should  seem  that 
the  disseisor  may  protect  himself  in  the  pos- 
session during  the  term. 


Thus,  after  the  labour  of  twenty-five  years, 
and  an  attempt  to  collect  all  the  material 
authorities  which,  during  that  period,  have 
occured  to  the  notice  of  the  writer  of  these 
observations,    this    volume    will  be  closed. 

(0  Co.  Litt.  37.  a.  Wightwick,  1()2, 
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Every  day's  experience  has  more  fully  satisfied 
him  of  the  importance  of  this  subject ;  a  sub- 
ject which  has  hitherto  escaped  general  atten- 
tion, and  been  neglected  for  want  of  some 
work  to  bring  the  authorities  into  one  view, 
and  shew  their  practical  application.  Should 
the  reader  derive  as  much  useful  knowledge 
from  the  perusal  as  the  author  has  done  in 
the  collection  of  the  materials,  his  end  will  be 
fully  attained. 

It  was  intended  to  have  introduced  the 
learning  of  surrenders  into  this  volume ;  but 
the  subject  of  merger  has  been  enlarged  to 
three  times  the  extent  of  the  plan,  as  designed 
when  the  first  part  of  the  work  was  sent  to 
the  press. 

The  subject  of  Surrenders  will,  on  this 
account,  be  reserved  for  the  first,  or  some 
succeeding  chapter  of  the  fourth  volume  of 
this  work.  And  at  the  end  of  that  volume  a 
digested  Index  of  the  subjects  in  this  volume, 
and  of  the  subjects  to  be  introduced  into  the 
fourth  volume,  will  be  inserted.  To  have 
added  an  Index  at  present,  would  have  in- 
creased this  volume  to  an  inconvenient  size. 


END  OF  VOL.  III. 


Luke  Hansard  U  Son;i» 
near  LJncoln'a-Ina  Fields. 
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